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LAW REVIEW 
VoL. XXXIX MARCH, 1926 No. 5 

THE POWER OF THE SUPREME COURT TO REVIEW 

STATE DECISIONS IN THE FIELD OF 

CONFLICT OF LAWS 

INTRODUCTION 

Bayt hgeceres lawyers have for some time been fa- 

miliar with two classes of cases in which the Supreme Court 

of the United States has taken the position that the Federal 

Constitution imposes upon the. state courts a duty to conform 

their decisions to what the Supreme Court regards as correct 

principles of the conflict of laws. The first of these classes 

consists of cases in which the validity of a judgment of a state 

court has been called in question in subsequent proceedings 

either in the same state or in some other state. It is settled in 

such cases that unless the court which rendered the judgment 

had jurisdiction of the persons or things which were the subject 

matter of the action, the judgment need not be enforced elsewhere 
despite the obligation imposed on other states by the full faith 

and credit clause of the Federal Constitution,’ and that it cannot 

be enforced even in the state in which it was rendered consistently 

with the requirements of the due process clause of that Consti- 

tution.? Since the Federal Constitution is silent as to the require- 

ments for jurisdiction, the Supreme Court has been obliged to 

1 D’Arcy v. Ketchum, 11 How. (U. S.) 165 (1850); Baker v. Baker, Eccles 

& Co., 242 U. S. 394 (1917). 
2 Pennoyer v. Neff, 95 U. S. 714 (1877); Riverside etc. Mills v. Menefee, 237 

U. S. 189 (1915). 
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seek for these elsewhere, and it has sought for and found them 

in the principles of conflict of laws.* 

Similarly, with regard to taxes imposed by the states, the 

Supreme Court has held that the collection of such taxes amounts 

to a taking of property without due process, unless the state in 

question had jurisdiction of the person or thing taxed at the time 

when the tax was imposed, and that where such jurisdiction does 

not exist, a state decision upholding the validity of the tax will 

be reversed on appeal.* Here again the Supreme Court’s prin- 

ciples of jurisdiction are conflict of laws principles, although in 

this field the Court has not infrequently seemed to be the in- 

ventor, rather than merely the expounder, of such principles.° 

In these two types of cases there is no longer any serious 

question as to the relation of the constitutional provisions to the 

problems involved, although much remains to be decided as to 

some of the detailed rules which determine jurisdiction. Juris- 

diction for the purpose of giving judgment and jurisdiction to 

tax are, however, together but a comparatively small portion of 

the field of conflict of laws, and once we turn aside from these 

questions and ask ourselves whether the Federal Constitution 
does, where no question of jurisdiction is involved, impose on 
the state courts any obligation to reach correct decisions in cases 

involving conflict of laws questions, we find that while such an 

obligation has been held to exist in certain cases, the nature and 

scope of that obligation are still very much in the air. 

Problems of the conflict of laws normally present themselves 
to a state court in the following manner. A plaintiff sues a 
defendant in the court of a state, which, being thus the forum 

in which suit is brought, is hereinafter referred to as State F. 

There is a controversy between the parties as to whether their 

rights are governed by the law of one jurisdiction or of another. 

Generally, one of the parties will assert that the properly, appli- 
cable law is the law of State F itself, while the other party insists 

that it is the law of some other state of the Union, or some 

8 See Pennoyer v. Neff, supra, at 722. 

# Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 
5 Thus both Union Refrigerator Transit Co. v. Kentucky, supra, and Blackstone 

v. Miller, 188 U. S. 189 (1903), appear to have laid down novel doctrines with 

regard to jurisdiction to tax. See J. H. Beale, “ Jurisdiction to Tax,” 32 Harv. 
L. Rev. 587, 592, 603. 
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federal territory, or of some foreign country. The cases which 

have most often been appealed to the Supreme Court are those 

in which the issue has been whether the law of State F or of 
some other state of the Union, which we will call State A, should 

be invoked, and in which the decision of the State F court has 
been in favor of applying its own law. It is with such cases and 

such cases only that this article will deal. 

Let us look at a concrete case of this sort. The plaintiff and 

defendant, the latter a married woman domiciled in State A, 

have made in State A a contract which is to be performed in 

State F, the contract being one which the defendant had capacity 

to make by the law of State A, but did not have a capacity to 

make according to the law of State F. Suit is brought in State F 

and the court applies its own law, holding that no valid contract 

was entered into. 

Assuming for the moment that no constitutional question is 

involved, can such a decision be said to be erroneous in any 

other sense than that it is, perhaps, opposed to the weight of 

authority? ° 

Unfortunately, the doctors disagree. At least three theories 

‘have been advanced by American and English’ authorities on 
conflict of laws, to explain the fact that courts sometimes decide 

cases according to the rules of law established by some state 

other than the forum. These are the comity theory, the vested 

rights theory, and what I shall hereafter call the local law theory. 
The comity theory is stated by Story in the following language: 

“There is then not only no impropriety in the use of the phrase, 
‘comity of nations,’ but it is the most appropriate phrase to express 

the true foundation and extent of the obligation of the laws of one na- 

® The doctrine that capacity to contract is governed by the law of the state of 
performance has not found favor with text writers. See LorENzEN, THE CONFLICT 

or Laws RELATING To Brtts AND Notes, 72. It has, however, respectable judicial 

support, Poole v. Perkins, 126 Va. 331, 101 S. E. 240 (1919); Farm Mortgage & 

Loan Co. v. Beale, 202 N. W. 877 (Neb., 1925). See also Mayer v. Roche, 77 

N. J. L. 681, 75 Atl. 235 (1909). 

7 It is doubtful if theories of conflicts entertained by continental writers are of 
much value for us. Whatever be our theory as to the basis of our rules of con- 

flicts, it is indubitable that these rules are part of our municipal law, and hence 

part of the common law. The views of writers who are not common law lawyers 

are therefore likely to mislead us if we treat their views as expositions of the prin- 

ciples of conflicts which common law courts ought to apply. 
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tion within the territories of another. It is derived altogether from the 

voluntary consent of the latter; and is inadmissible when it is contrary 

to its known policy, or prejudicial to its interests. In the silence of any 

positive rule, affirming, or denying, or restraining the operation of 

foreign laws, courts of justice presume the tacit adoption of them by 

their own government, unless they are repugnant to its policy, or preju- 

dicial to its interests. It is not comity of the courts, but the comity of 

the nation, which is administered, and ascertained in the same way, and 

guided by the same reasoning, by which all other principles of the 
municipal law are ascertained and guided.” ® 

Notwithstanding numerous statements by the courts purporting 

to adopt this theory as the basis for the law of conflicts,° the 

theory is so entirely unsatisfactory that it has been universally 

rejected by those common law writers who have looked deeply 

into the subject.’° It throws no light, except negatively, on the 

question when foreign law is adopted — for obviously, it is not 

all foreign laws which do not conflict with local policy which are 

adopted, but only those which are relevant to the case, and comity 

tells us nothing about the principles of relevancy. The theory 

is furthermore inadequate as an explanation of why foreign law 

is adopted, for comity, which means courtesy between sovereigns, 

has little to do with the enforcement of purely private rights. 

The theory is therefore a hindrance rather than a help in solving 

the constitutional questions with which we have to deal, and it 

is submitted that despite the lip-service which is often rendered 

to it, it has had so little effect upon the actual shaping of the law 
that it properly can be ignored in dealing with those questions. 

The vested rights theory, on the other hand, is very much alive, 
having strong advocates both among legal writers and among the 

ablest and most learned of our judges." According to this theory, 

8 Story, Conriict oF Laws, 8 ed., §38. Other language used by Story has 

caused him to be regarded by some as an adherent of the “‘ vested rights ” theory. 

® See, e.g., Bank of Augusta v. Earle, 13 Pet. (U. S.) 519, 589 (1839); Bond 

v. Hume, 243 U. S. 15, 21 (1917). 

10 See Dicey anv Kerrn, Conriict or Laws, 3 ed., 10; WHARTON, CONFLICTS, 

3 ed., §1a; 3 Beate, Cases on Conriict oF Laws, Summary, §16. The editors 

of Story have abandoned the theory. See Story, Conriicr or Laws, 8 ed., 36 

n. 14. 
11 Beare, TREATISE ON THE CONFLICT oF Laws, pt. 1, p. 63. See also Mr. 

Justice Holmes’ opinion in Slater v. Mexican Nat. R. R., 194 U. S. 120, 126 (1904). 

~~ inp ~ — a ff —_ = At ae 

~~ we hh) sleet eel ,lC KSC RUC rw CUM SClUlC(iKTCMKMlC HK CC, TOC] 

, —_— > — 



ee, a eee ae ae 

ae a a See Se ee ee) ee ee 

SS eee Oe UNS 

SUPREME COURT REVIEW IN CONFLICT OF LAWS 537 

it is not the foreign law but the rights created by foreign law 
which are enforced, the question of what law created the par- 

ticular right being, in general, determined by the territorial theory 

that the law of a state exists throughout its territory and not 

elsewhere, this latter theory being conceived of as a fundamental 

common law doctrine which all common law courts ought to 

recognize. Thus, for example, the problem of what law should 

determine the validity of a contract is, according to this theory, 

solved in favor of lex loci contractus by the application of the 

territorial principle.’* 

What I have called the local law theory rejects the vested rights 

doctrine primarily on the ground that it does not fit the facts. 

Those who advocate it take the position that in all cases in which 

a court gives relief, both the right and the remedy. are really 

created by the law of the forum, although the forum may, and 

often does, in order to do justice, create for the parties a right 

as nearly as possible identical with the right created by the state 

in which they acted.** According to this view there are no rules 

of conflicts which can be said to be in any sense binding on any 

court which chooses to adopt other rules, and uniformity in the 

field of conflicts rests on no firmer foundation than does uni- 

formity in any other common law field. This theory, like all 
theories which lay stress on the proposition that judges habitually 

make law rather than find it, is not often openly avowed in 

judicial opinions.** It is put forward by its advocates rather as 

an explanation of what the courts do than of what they say. 

As such, it is a theory, which, like the vested rights theory, must 

be taken into account in any discussion of the relation of the 

constitution to conflict of laws. 

Where the specialists in the latter subject disagree, the an- 

nouncement by a mere general practitioner of his adherence 

either to the vested rights theory or to the local law view would 
be of little significance. I shall confine myself, therefore, to a 

12 See J. H. Beale, “ What Law Governs the Validity of a Contract,” 23 Harv. 

L. Rev. 1, 79, 194, 260. 

18 See Walter Wheeler Cook, ‘‘ The Logical and Legal Bases of the Conflict of 

Laws,” 33 Yate L. J. 457; Ernest G. Lorenzen, “ Territoriality, Public Policy and 

the Corflict of Laws,” 33 YaLe L. J. 736. 

14 See, however, the opinion of Learned Hand, J., in Guinness v. Miller, 291 
Fed. 769, 770 (S. D. N. Y., 1923). 
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consideration of the bearing of each of these theories on the 

constitutional problems before us. Let us first, however, see 

what those problems are. 

THE REFUSAL TO APPLY THE FOREIGN LAW — THE FULL 

FAITH AND CREDIT CLAUSE 

If we turn back to the hypothetical case previously stated, it 

will be apparent that the decision which we have supposed to 

have been rendered in that case has a double aspect in that it 

involves, on the one hand, the refusal to apply the law of State A 

to the case, and, on the other hand, the application thereto of 

the law of State F. Although these are merely two ways of look- 

ing at the same thing, namely, the choice of law which has been 

made, they involve somewhat different constitutional considera- 
tions. It will therefore be desirable to discuss each aspect of 

the case separately. 

The refusal to apply the law of State A to the case might 

conceivably be held to violate two separate constitutional provi- 

sions, the due process clause and the full faith and credit clause. 

According to the vested rights theory, the plaintiff has acquired 

a vested right through the operation of the law of State A, and 

the refusal of the court of State F to recognize this right might 

perhaps be regarded as a denial of due process were it not for the 

well settled rule that, although due process may be denied where 

a court interprets a local statute as depriving a person of prop- 

erty, there is no denial of due process where the property is taken 

as a result of a judicial error in the application of principles of 

the unwritten law.’* In cases like that under discussion, the re- 

fusal of the court of State F to apply the law of State A would 

not ordinarily be based on any legislative act either of State F or 

of State A. Hence, however erroneous it might be, it would not 

be regarded as a denial of due process, except on the assumption 

that judicial errors in the conflict of laws field are to be treated 

as differing in kind from other judicial errors in the application 

of the unwritten law. 

It might be argued that the vested rights theory furnishes 

15 Central Land Co. v. Laidley, 159 U. S. 103 (1895); Milwaukee Electric 

Light Co. v. Wisconsin ex. rel. Milwaukee, 252 U. S. 100 (1920). 
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us with a basis for such a differentiation. Most common law 

decisions involve merely questions of local law, and it seems 

reasonable to hold that the local court is entitled to the last word 

on such questions even though that word may be a most extraor- 

dinary one. If, however, we adopt the vested rights theory, a 

decision in the field of conflicts involves not merely local law 

but foreign-created rights, and a refusal to recognize these might 

be deemed so arbitrary as to amount to a denial of due process. 

This due process feature of the case has, however, been dealt 

with in the decisions rather with reference to the alleged erroneous 

application of the local law than with reference to the failure to 

apply the foreign law, and the discussion of it will accordingly 

be reserved until that aspect of the case is reached. 

According to the local law theory, which is that each forum 

may properly decide such questions for itself, the plaintiff’s vested 
right, if any, was merely a right to certain remedies in State A, 

and the due process clause can hardly be regarded as having 

created for him any rights in State F. 

At any rate, it is not around the due process clause, but rather 

around the full faith and credit clause, that this part of the battle 

rages. In this connection, we must subdivide our question once 

more, as the bearing of the full faith and credit clause upon the 

situation may depend upon whether the law of State A is common 

law or statute law. If the law of State A be statutory, such 

statute will presumably contain no language expressly relating to 

the conflicts situation but will simply provide in general terms 

that married women shall have contractual capacity. In inter- 

preting such a statute, it is, however, proper to assume that the 

legislature intended the statute to apply to all cases which, 

on correct conflicts principles, should be governed by the law 

of State A. Assuming for the moment that we are to adopt 
the vested rights theory of conflicts, and that it is a necessary 

deduction from this theory that the law of State A is the one 

which ought to be applied to the case on correct conflict of laws 

principles, it follows that the statute of State A can properly be 

interpreted as though it read expressly: “ Married women can 

bind themselves by contracts made in this state irrespective of 

where the contract is to be performed.” The refusal of the court 

of State F to apply the statute is then a denial of the validity of 
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the statute in so far as it purports to control the transaction in 

question. On this view the constitutional problem is simply 

whether the full faith and credit clause is violated by a decision 

of a state court which refuses to recognize the validity for conflict 

of laws purposes of a statute of another state by which, accord- 

ing to correct conflicts principles, the rights of the parties ought 

to be determined. 

The clause requires that full faith and credit “be given to 

public acts,” ** i.e., statutes, and it is obvious that unless the 

clause is to be rendered wholly devoid of meaning, it must be 

construed as requiring state courts to recognize the validity of 

the statutes of other states, to some extent at least. There would 

seem to be three grounds, and three grounds only, on which a 

state court could refuse to recognize the validity of such a statute: 

(1) that the statute violates the constitution of the enacting 

state, (2) that the statute violates the Constitution of the United 

States, (3) that the statute deals with a matter which the enact- 

ing state is not empowered to regulate according to the principles 

of conflict of laws deemed by the court to be sound. The vested 

rights theory furnishes us, in cases like that under discussion 

with an objective test of the soundness of the court’s views on 

the conflicts question, and it is submitted that, if that theory be 

accepted, an erroneous denial of the validity of a statute for a 

third reason is no less a failure to give it faith and credit than an 

erroneous denial of its validity for the first and second reason.” 

In fact the inquiry by the court of one state whether the statute 

of another state be constitutional is necessarily merely incidental 

to the inquiry as to whether the statute is controlling on prin- 

ciples of conflicts, for, unless it is thus determinative of the rights 

of the parties, the court of the other state is not concerned with 

it at all. It would be a curious anomaly to hold that the full 

16 U. S. Consrt., Art. IV, § 1. 
17 Jt is true that there is language in some of the earlier cases, such as C. & 

A. R. R. v. Wiggins Ferry Co., 119 U. S. 615 (1877), which might possibly be 

construed as indicating that the full faith and credit clause is inapplicable unless 

the federal validity of a state statute is involved. 

There is not, however, any decision or even any explicit dictum to that effect 

and any mere inference which might be drawn from the language of these cases 

is rendered unimportant by the decisions in subsequent cases, such as Converse 

v. Hamilton, infra, which, as will be shown hereafter, give a much broader scope 

to the clause in question. 
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faith and credit clause requires that the incidental question be 

correctly decided but makes no such requirement as to the ulti- 

mate question. 

Moreover, it is submitted that the similarity between a case 

like that under discussion, in which the plaintiff relies on the full 

faith and credit clause as requiring the State F court to recognize 

the validity of a cause of action which he claims to have acquired 

un‘er a statute of State A, and a case in which he relies on that 

clause as requiring the State F court to recognize the validity of 

a judgment in his favor rendered by a State A court, is greater 

than has sometimes been supposed. In the latter case the full 

faith and credit clause is construed as requiring that the judg- 

ment be recognized as valid — and also that it be enforced, a 

matter with which we are not for the moment concerned — pro- 

vided only that the State A court had jurisdiction. 

When we say that the State A court had jurisdiction to give 

judgment, we mean that it had the necessary control over the 

parties or over the res to which the judgment relates to make the © 

judgment a valid judicial act.** Whether it had such control or 

not depends, however, on conflict of laws theories as to the re- 

quirements for jurisdiction. State A has attempted to affect the 

rights of the parties by the action of its court; the principles of 

conflicts determine whether it had the necessary judicial juris- 

diction to do this; and the full faith and credit clause compels 
the State F court to apply these principles correctly and to recog- 

nize the validity of the State A judgment if the principles of 

conflicts give it such validity. 

The situation in a case involving a State A statute is not widely 

different except in one respect. The judgment of the State A 

court purports to affect the rights of the parties, and we look at 

the conflict of laws rules in regard to jurisdiction to give judgment 

solely for the purpose of ascertaining whether the judgment can 

so affect their rights. The legislative act, on the other hand, will, 

as has been pointed out, generally fail to state explicitly whether 

18 Thus, for example, the question whether a divorce decree is entitled to inter- 

state credit depends on whether the court granting the divorce had jurisdiction of 

the marriage status, which depends on conflict of laws theories of the situs of such 

status as an intangible res. See J. H. Beale, “ Constitutional Protection of Decrees 

for Divorce,” 19 Harv. L, Rev. 586, 590, 591. 



542 HARVARD LAW REVIEW 

it is intended to affect the rights of the parties where, as in our 

supposititious case, the transaction has certain interstate features. 

We, therefore, look at the conflicts rules both for the purpose of 

ascertaining whether the legislature of State A could affect the 

rights of the parties and also for the purpose of ascertaining 

whether it intended to do so. Once, however, we have deter- 

mined from these principles and from any relevant language 

which the statute may contain that the State A legislature not 

only could but intended to affect the transaction in question, it 

is submitted that the full faith and credit clause compels the 

State F court to recognize that it has done so, just as it compels 

the State F court to recognize that a valid judgment rendered in 

State A would affect the parties’ rights. There may be, as will 

be suggested hereafter, reasons for deciding that the effect which 

the State F court must give to a cause of action created by the 

State A statute should be less than the effect which it must give 

to a State A judgment. All that is now asserted is that the stat- 

ute, as well as the judgment, must be recognized as affecting the 

rights of the parties before the court. 

It must be admitted, however, that the hypothetical case which 

we have chosen, while fairly representative of a large number 

of conflict cases, is not representative of all. It is a case in which 

the vested rights theory apparently leads to the conclusion that 

the law of one state, and of one state only — namely, that of 

State A as the lex loci contractus — is properly applicable. There 

are, however, cases in which the transaction involves two or more 

states in such manner that even on the vested rights theory it 

seems impossible to say that the law of one state rather than that 

of another should control. For example, a workmen’s compensa- 

tion act may, it would seem with equal propriety, be regarded as 

either a law attaching legal consequences to the act of hiring a 

workman or as a law attaching legal consequences to the existence 

of an employer-employee relationship at the time and place at 

which the employee is injured. The first view leads to the choice 

of the law of the place of hiring as the applicable law, while the 

second view leads to the choice of the law of the place of injury.” 

Since neither view is repugnant to any principle of conflicts, it 

19 See Ernest Angell, ‘Recovery Under Workmen’s Compensation Acts for 
Injury Abroad,” 31 Harv. L. Rev. 619. 
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cannot reasonably be said that the adoption by a court of either 

state of the view that the law of its own state is applicable con- 

stitutes a denial of the validity of the statute of the other state. 

The situation would seem to be not unlike that which exists 

with regard to the taxation of intangible property where a good 

deal of double taxation has been permitted by the Supreme Court 

of the United States, on the ground that each taxing state was pro- 

ceeding on a theory which could not be pronounced erroneous.” 

In like manner, even if the most extreme view be taken in favor 

of the power of the Supreme Court to impose its own conflict of 

laws theories on the state courts by virtue of the full faith and 

credit clause, there would probably still be cases where that court 

would agree that no’ one conflicts theory is entitled to exclusive 

adoption, and accordingly that considerable freedom of choice 

must be left to the states. 

Let us return, however, to our hypothetical case and consider 

it from the point of view of the local law theory of conflicts. 

According to this theory, the plaintiff’s cause of action — his 

substantive right as well as his remedial right — is, so far as 

litigation in State F is concerned, created by State F and not by 

State A. The only importance for State F of the State A law 

is that it is one of the facts which the State F court might con- 

sider in determining what rules State F ought to apply to the 

case in order to do justice. On this view, the refusal to apply 
the State A law cannot properly be said to constitute a denial of 

its validity, for the law which the State A legislature has enacted 

cannot, consistently with the limits of that legislature’s power, 
be held to mean more than this: “Married women making con- 

tracts in this state shall be treated by the courts of this state as 

having capacity to bind themselves by such contracts, irrespective 
of where the contract is to be performed.” 

According to this theory, the most that can be said against the 

position taken by the State F court is that while it has not denied 
the validity of the State A law, it has, by declining to harmonize 

its own law with it, despite the fact that its own law is dealing 

with a transaction originating in State A, reached a result which 

is unjust and out of harmony with the view generally taken by 

other common law courts. 

20 See, e.g., Kidd v. Alabama, 188 U. S. 730, 732 (1903). 
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The argument that such conduct does not constitute a denial 

of credit to the State A statute is plausible, and yet it is sub- 

mitted that it proves too much. The constitutional clause was 

obviously intended to impose some duty on the courts of one 

state with regard to the statutes of other states. If, however, 

we say that the obligation which it imposes is to recognize the 

validity of the statute, and then say that a state statute is never 

operative as law except for the courts of the state in which the 

statute is enacted, we are making the clause almost, if not quite, 

meaningless. It would seem that we can, if we adopt the local 

law theory of conflicts, avoid this impasse only by saying that the 

full faith and credit clause does impose on a state court the duty, 

in framing its local rule, to follow the statute of another state 

where, in the opinion of the Supreme Court, the demands of jus- 

tice require that such a course be adopted. 

Moreover, the well settled rule that the full faith and credit 

clause does, as applied to judgments, give the Supreme Court 

power to compel the state courts to enforce judgments of other 

states, appears to involve similar reasoning. The local law 

theory of conflicts, as applied to judgments, would seem to deny 

to a judgment any binding force outside the state in which it 

is rendered.** We know, however, that the full faith and credit 

clause does give it such binding force, provided only that it was 

rendered by a court having jurisdiction, and jurisdiction to render 

judgment is determined, as we have seen, by the rules of conflict 

of laws. Hence, in the judgment cases also, the effect of the full 

faith and credit clause is, first, to make a judgment which was 

formerly of merely local significance ** enforceable elsewhere in 

certain cases, and, secondly, to authorize the Supreme Court to 

determine authoritatively the principles of conflicts which shall 

enable us to say when the judgment is so enforceable and when 

it isnot. If this can be done with regard to judgments, it can be 

done with regard to statutes as well. 

21 If, as the adherents of this view tell us, the plaintiff’s rights, as well as his 

remedies, are necessarily created in every case by the law of the forum, and not 

by any other law, the forum must be as free to decline to create a local right for 

one who has recovered a judgment in another state as it is to decline to create a 

local right for one who has a cause of action in another state. 

22 Except, of course, in so far as another state might choose to allow the judg- 

ment to be sued on as a cause of action or pleaded in defence to an action in that 

state. 
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It is submitted, therefore, that whether we adopt the vested 

rights or the local law theory of conflicts, we should in any case 
treat the full faith and credit clause as imposing upon the Supreme 

Court the duty to set aside state decisions which do not give such 

effect to the statutes of another state as the Supreme Court’s 

conception of justice requires. 

Nevertheless, the question how the Supreme Court should dis- 

pose of the case once it has taken jurisdiction may depend in 

large measure on which theory is adopted. According to the 

vested rights theory, the plaintiff has acquired a right under some 
law —in the case under discussion, the law of State A as the 

lex loci contractus. The Supreme Court’s duty is simply to 

ascertain that such right does exist and to compel State F to 

recognize it. Under the local law theory, on the other hand, the 

Supreme Court must first ascertain, with no general principle to 

guide it save its own sense of justice plus any preceding weight 

of authority which may be found to exist, what law ought to 

govern, and then compel the state court to apply that law. It 

would seem, therefore, that the legitimate field for alternative 

rules is much broader on this view than on the vested rights 

theory, since, in a case like the present, the latter theory points 

unerringly to the law of State A as alone applicable, whereas 
the former theory leaves the question open and thus would justify 

the Supreme Court in permitting the State F court to make any 

choice of law which it deems consistent with justice. 

Suppose, however, that the law of State A which has been 

ignored by the court of State F is unwritten rather than statutory 

law. The constitutional clause in question requires that “ full 

faith and credit shall be given in each state to the public acts, 

records, and judicial proceedings of every other state.” ** The 

unwritten law is theoretically something which exists prior to 
the time that there are any decisions embodying it. Refusal by 

the court of another state to give effect to such inchoate law 

could hardly be described as a failure to give full faith and credit 

to a public act, record, or judicial proceeding. Thus, in our 

supposititious case, if the contract were for necessaries, so that 

on ordinary common law principles it would bind a married 

woman, but there were no decisions in State A on the point, 
ees 

23 U. S. Const., Art. IV, § 1. 
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refusal by the court of State F to assume that the contract 

would be binding according to the State A common law and to 

give effect to this presumed common law rule of State A could 

hardly be dealt with under the full faith and credit clause. 

Is the situation changed by the existence of judicial decisions 
in State A on the point? Bearing in mind the orthodox theory 

that these court decisions merely indicate and do not make the 

law of State A,** it seems difficult to maintain, in spite of the 

authority of Professor Schofield to the contrary,” that the exist- 
ence of such decisions changes the constitutional situation — 

assuming of course that the decisions in question were between 

other parties and hence bear on the present litigation only as 

evidence of the law of State A and not as res judicata of the 

present controversy. 

We have thus far assumed that the refusal by the court of 

State F to give effect to the law of State A was based on the 

theory that that law did not govern the transaction according to 

correct principles of conflicts. The refusal might, however, be 

based on a different theory, namely, that, although the law of 
State A did apply and had vested certain rights in the plaintiff, 

the courts of State F can refuse to enforce those rights if they 

believe that to do so would violate the public policy of the forum. 

Such an attitude toward foreign-created rights has long been 

recognized as entirely proper as between courts of independent 

nations.” It has been forcibly argued, however, that it is no 

longer permissible as between states charged by the Constitution 

with the duty of giving full faith and credit to each others’ laws.” 

The Supreme Court has lent color to this argument by holding 

that that clause does compel the enforcement in the courts of one 

state of a judgment rendered by the courts of another state, 

notwithstanding the fact that the cause of action on which the 

24 The writer does not mean to intimate that this theory is altogether sound, 

but only that the Supreme Court follows it with a fair degree of consistency in 

constitutional cases. Thus, a novel state decision is not a law impairing the obli- 

gation of a contract nor does it take property without due process. Tidal Oil Co. 

v. Flanagan, 263 U.S. 444 (1924). 25 See 13 Inr. L. Rev. 43. 

26 See Dicey anp Kerru, ConFiict oF Laws, 3 ed., 34; Minor, Conrvicr oF 

Laws, § 6. 

27 See John K. Beach, “ Uniform Interstate Enforcement of Vested Rights,” 
27 Yate L. J. 656. See also Note by Professor Henry Schofield in 13 It. L. 

REv. 43. 
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judgment was based was one repugnant to the local policy.** In 

answer to the argument that in such cases it is the judgment and 

not the cause of action which is enforced, it may be pointed out 

that the Supreme Court permits a state court to go behind the 

judgment of a court of another state for the purpose of deter- 

mining whether the cause of action is civil or penal.*® It may 
be suggested that if it will not in like manner permit a state court 

to go behind the judgment of the court of another state for the 

purpose of determining whether the cause of action on which 

the judgment was based accords with the local policy, the reason 

must be that such inquiry would be irrelevant, inasmuch as a 

cause of action created by the law of another state must be 

enforced irrespective of local policy, even though it has not 

ripened into a judgment. 

A judgment is, however, something more than a cause of action 

carried one stage further. It is enforceable under the full faith 

and credit clause even though it is plain that the court which 

rendered it was in error and that no cause of action in reality 

existed.*° The rendition of a judgment means that the parties 

have had their day in court, and that their rights have been 
solemnly adjudicated. Such being the case, the full faith and 

credit clause, as construed by the Supreme Court, requires en- 

forcement of the judgment by the courts of every state without 

regard to local policy, provided only that the basis of the judg- 

ment be not such that a universally accepted common law doc- 

trine denies it extra-territorial enforceability, as is the case with 

regard to judgments on penal claims. 

Doubtless a similar rule may be applied to mere causes of 

action, but it is submitted that the differences between judg- 

ments and causes of action are sufficient to justify the Supreme 
Court in refusing thus to broaden the rule, if it feels that public 

policy is best served by limiting it to judgments; that, in short, 

the problem is not a logical one at all, but a purely practical one 

of the lengths to which it is desirable to go, under the guise of 

constitutional interpretation, in subordinating local policy to 

wider considerations. 

28 Fauntleroy v. Lum, 210 U. S. 230 (1908). 

29 Huntington v. Attrill, 146 U. S. 657 (1892). 

80 Such was in fact the situation in Fauntleroy v. Lum, supra, note 28. 
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THE APPLICATION OF THE LocaL LAw — THE 

Due Process CLAUSE 

So much for one aspect of the case—that from which the 

decision is viewed as a refusal to apply the law of State A. The 

decision has, however, another side, in that it involves not only 

the refusal to apply the law of State A to the case, but the appli- 

cation thereto of the law of State F. The latter process does 

not directly involve a denial of full faith and credit to the law 
of State A, but it may conceivably be regarded as a denial of 

due process of law to one of the parties. 

In considering this question of due process, let us assume for 

the moment that the law of State F, which is thus applied, is 

statutory law. By applying its local statute the court of State F 

has treated the legislature of State F as intending to legislate 

with regard to the rights, in the local courts, of persons who have 

entered into a transaction in another state. According to the 

vested rights theory of conflicts such persons have, if the law 

of the other states is sufficiently favorable to them, a cause of 

action vested under that law. For the local court to apply its 

own statute, and, as a necessary consequence of so doing, to re- 

fuse to recognize the existence of this cause of action is to give 

to the local statute a construction which would seem to make it 

unconstitutional as bringing about a deprivation of property 

without due process. 

Furthermore, in cases like the one under discussion, a denial 

of due process might also be found to exist by approaching the 

case from a slightly different angle. Among the rights which 

the due process clause protects is liberty of contract. Suppose 

our hypothetical statute of State F had read: ‘ Married women 

are hereby forbidden to make, either in this state or elsewhere, 

contracts performable here, and such contracts if made, shall be 

void.” Such a statute would apparently involve a denial of 

liberty of contract, if we assume that the law of the place of 

performance is not the law which ought to govern. A decision 

applying the local statute to the case may be treated as a de- 

cision construing the local statute as if it read as above stated 

and hence as resulting in a denial of liberty of contract. 
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On the local law theory, the argument for applying the due 

process clause to the case is no doubt much weaker, but it hardly 

seems weaker than the argument, which has prevailed, for apply- 

ing the due process clause to cases involving jurisdiction to tax 

and jurisdiction to give judgment. Moreover, the due process 

clause, as applied to matters of substantive law, means little, if 

anything, more than that statutory rules which the Supreme Court 

deems arbitrary are void. It is, therefore, as applicable to con- 

flict of laws rules as to any others, provided they involve the 

application of a state statute. 

Suppose, on the other hand, that the law of State F which is 

applied is common law. In seeking to treat such applications as 

a denial of due process, we are at once confronted with the doc- 

trine previously referred to that an erroneous judicial decision is 

not a denial of due process. It seems possible to contend, how- 

ever, that this principle should not be applicable where the alleged 

error involved, instead of being merely one of taking an unusual 

view of what the local common law is, involves an erroneous 

application of doctrines of conflict of laws, doctrines which 

are of interstate and international rather than of merely local 
concern. 

Suppose, to take a somewhat analogous case, that a state court 

were, wholly as a matter of unwritten law and without the aid 

of any statute, to take jurisdiction in rem of a res thought by the 

Supreme Court not to be before it, and to give judgment ac- 

cordingly.** Would not the Supreme Court hold that an attempt 

to enforce such a judgment would constitute a denial of due 

process? It may, indeed, be said that there is a difference 

between holding that the enforcement of an alleged judgment 

constitutes a denial of due process because the supposed judg- 

ment is not a judgment at all, and saying that it is a denial of 

due process because the judgment has been arrived at by im- 

properly giving extra-territorial effect to a local rule of law; yet 

in each case the court’s error is merely one in the application of 

the rules of conflicts. In one case the misapplication results in 

taking jurisdiction in rem of a res not within the state; in the 

other it results in improperly using the local law as the standard 

31 Courts occasionally do exercise im rem jurisdiction without the aid of any 

statute. See, e.g., Tennant’s Heirs v. Fretts, 67 W. Va. 569, 68 S. E. 387 (1910). 
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for determining the rights of the parties. It seems arguable that 

the similarities between the two errors are greater than the 

differences between them. 

TuHeE DECISIONS 

Thus far little has been said about the cases and for this 

reason: It seemed worth while to subdivide the problem into a 

number of parts for the purpose of indicating more clearly the 

various constitutional questions involved. The cases do not, 

however, lend themselves to any such treatment but tend to 

intertwine elements in the situation which need to be kept dis- 

tinct in order to arrive at a logical analysis of the general 

problem. Accordingly, the discussion of the cases has been 

postponed until the separate elements in the problem had been 

examined and set apart from each other. 

Turning now to the decisions, it has for a long time been 

settled, so far as anything resting on dicta rather than decision 

may be regarded as settled, that the full faith and credit clause 
does have some application to the statutes of other states. The 

earlier cases were treated by the Supreme Court as involving 

simply the claim that a state court had misconstrued the statute 

of another state, and the Court, while accepting as obvious the 

proposition that the constitutional provision applies to state 

statutes, held that a mere misconstruction of a statute does not 

constitute a denial of full faith and credit.** Recently, however, 

the Supreme Court has in a number of decisions apparently 

committed itself to the proposition that the application of the 

local law to a case which should, according to doctrines of the 

conflict of laws deemed by the Supreme Court to be correct, have 

been governed by a statute of a sister state, may constitute a 

breach of the obligation imposed by the full faith and credit 

clause. 

This proposition seems to be necessarily involved in the deci- 

sion in Converse v. Hamilton.®* A Minnesota receiver of a 

Minnesota corporation sued in a Wisconsin court to enforce an 

32 C.& A. R. R. v. Wiggins Ferry Co., 119 U. S. 615 (1877); Pa. Fire Ins. Co. 

- wv, Gold Issue M. & M. Co, 243 U. S. 93 (1917). 

83 224 U.S. 243 (1912). 
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assessment on stockholders authorized by the Minnesota statutes 
and levied by an order of the Minnesota court in a suit to which 

the Wisconsin defendants were not parties. The Wisconsin court 

dismissed the case on the ground that to permit the action to be 

maintained would be contrary to the settled policy of Wisconsin. 

The Supreme Court reversed the decision, saying: 

“, . we think the conclusion is unavoidable that the laws of Minne- 

sota and the judicial proceedings in that State, upon which the receiver’s 

title, authority and right to relief were grounded, and by which the 

stockholders were bound, were not accorded that faith and credit to 

which they were entitled under the Constitution and laws of the United 

States.” *4 

It will be noted that, according to the language quoted, it was 

not merely the judgment of the Minnesota court but the laws 

of that state which were improperly ignored. It is submitted 

that the decision of the case necessarily involves the doctrine 

indicated by this language. As is stated in another portion of 

the opinion, the Minnesota decree, although res judicata as to 

the validity of the assessment, did not in and of itself constitute 

a cause of action against the Wisconsin defendants. Hence the 

duty of the Wisconsin court to entertain the suit must be based 

upon an obligation to give effect to a cause of action which had 

become vested through the operation of the Minnesota statute 

and not merely on an obligation to permit suit on a Minnesota 

judgment. 

The next important case is Royal Arcanum v. Green.* In that 

case a Massachusetts fraternal beneficiary association voted to 

amend its by-laws so as to increase the assessment due from its 

members. Certain members thereupon brought suit in Massa- 

chusetts to have the new by-law set aside, the decision of the 

Massachusetts court being in favor of the validity of the by-law. 

The plaintiff, who was not a party to these proceedings, subse- 

quently brought suit in a New York court in which he attacked 

the by-law. The New York court held that the validity of the 
by-law depended upon the law of New York rather than on that 

of Massachusetts, and that under the New York law the by-law 
was invalid. The case was brought to the Supreme Court of the 

34 At p. 261. 35 237 U.S. 531 (1915). 
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United States by writ of error based on the contention that the 

New York judgment constituted a denial of full faith and credit. 

The Supreme Court said that it was unnecessary to determine 

whether the Massachusetts judgment was per se conclusive as 

between the parties for “‘ coming then to give full faith and credit 

to the Massachusetts charter of the corporation and to the laws 

of that State to determine the powers of the corporation and the 

rights and duties of its members, there is no room for doubt that 

the amendment to the by-laws was valid if we accept, as we do, 

the significance of the charter and of the Massachusetts law 

applicable to it as announced by the Supreme Judicial Court of 

Massachusetts in the Reynolds Case.” *° 

The necessary inference from this language and from other 

language in the opinion is that in addition to a possible obligation 

to give effect to the Massachusetts judgment as res judicata, 

the full faith and credit clause required that the New York court 

give effect to the charter and corporation laws of Massachusetts 

as legislative acts which, on correct conflict of laws principles, 

controlled the rights of the parties, and to the Massachusetts 

decision as authoritatively construing that charter and those 

statutes. 

The Green case was followed in the substantially similar recent 

case of Modern Woodmen of America v. Mixer,” in which Mr. 

Justice Holmes, referring to the judgment of the New York court 

in the former case, said: 

“ But the decision was reversed and it was held a failure to give full 

faith and credit to the Massachusetts charter as construed by the 

Massachusetts Court that Green was relieved by decree from paying 

assessments increased by the corporation after his contract was 
made.” *8 . 

Another relevant decision of the Supreme Court, rendered 

shortly before that in the Mixer case, is Aetna Life Insurance 

Company v. Dunken.*® In that case a Texas decision which 

applied a Texas statute to what was alleged to be either a 

36 At p. 546. 

37 267 U.S. 544 (1925). 

38 At p. 551. 

89 266 U. S. 389 (1924), discussed, 38 Harv. L. Rev. 804. 
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Tennessee or a Connecticut insurance policy was attacked under 

the full faith and credit clause. The Supreme Court said that 

the contention that the contract was controlled by the law of 

Tennessee or Connecticut, in which case the Texas statute as 

construed and applied was unconstitutional, presented a sub- 

stantial question under the full faith and credit clause. It 

accordingly took jurisdiction of the case and held that the policy 

was a Tennessee policy and governed by the laws of that state 

and that the Texas statute could not constitutionally be ap- 

plied to it. 
It is hard to see how the erroneous application of the Texas 

law, in and of itself, raised a question under the full faith and 

credit clause, although it might raise a question under the due 

process clause. If the full faith and credit clause was involved, 

it was not because Texas law was applied but because Tennessee 

law was not. Whether the Tennessee law was statutory or 

common law does not appear from the opinion, but there is in 

fact a Tennessee statute which might have been relied on by the 

Supreme Court, had it thought that a denial of credit to a statute 

is necessary to give the Supreme Court jurisdiction under the 

clause in question.*® As it is, the opinion is so vague and con- 

fused that it is difficult to say exactly what was decided. 

The Supreme Court has also, in New York Life Insurance 

Company v. Head,** reversed a Missouri decision which applied 

a Missouri statute to a loan which took place in New York but 

grew out of a Missouri contract, it being the Supreme Court’s 

opinion that the loan was governed by the laws of New York. 

The basis of the opinion is indicated by the following quotation: 

“Tn other words, concretely speaking we must consider the validity 

of the loan agreement, that is, how far it was within the power of the 

State of Missouri to extend its authority into the State of New York, 

and there forbid the parties, one of whom was a citizen of New Mexico 

and the other a citizen of New York, from making such loan agreement 
in New York simply because it modified a contract originally made in 

Missouri. Such question, we think, admits of but one answer since it 

would be impossible to permit the statutes of Missouri to operate be- 
yond the jurisdiction of that state and in the state of New York and 

there destroy freedom of contract without throwing down the constitu- 

40 3917 TeNnN. Cope, § 3369 a. 41 234 U.S. 149 (1014). 
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tional barriers by which all the States are restricted within the orbits 
of their lawful territory, and upon the preservation of which the Govern- 

ment under the Constitution depends. This is so obviously the neces- 

sary result of the Constitution that it has rarely been called in question 

and hence authorities directly dealing with it do not abound. The 

principle however lies at the foundation of the full faith and credit 
clause and the many rulings which have given effect to that clause. 

“Tt is illustrated as regards the right to freedom of contract by the 

ruling in Allgeyer v. Louisiana, 165 U.S. 578, and it finds expression in 

the decisions of this court affirmatively establishing that a State may 

not consistently with due process clause of the Fourteenth Amendment 

extend its authority beyond its legitimate jurisdiction either by way of 

the wrongful exertion of judicial power or the unwarranted exercise of 
the taxing power.” *” 

It will be observed that this decision is not based squarely on 

any specific constitutional provision, being treated rather as re- 

quired by the implication in the Federal Constitution to the 

effect that each state shall confine its legislation to transactions 

within its borders. 

Such an implication may, perhaps, be read into the Federal 

Constitution with no greater difficulty than has attended the 

discovery therein of other implications to which the Supreme 

Court has given effect. The Supreme Court has, however, shown 

a marked and wise preference in other connections for basing its 

decisions, wherever possible, upon express constitutional provi- 

sions rather than upon implications. It might safely have been 

predicted, therefore, that the decision in the Head case would 

ultimately be classified by the Court as based either on the due 

process clause or on the contracts clause, these two clauses having 

been relied on in the assignment of error in the case. 

Such classification of the Head decision was in fact made 

almost immediately. In the subsequent case of New York Life 

Insurance Company v. Dodge,‘ a case nearly on all fours with 

the Head case, the Supreme Court followed that decision, stating, 

however, as the ratio decidendi, the proposition that the Missouri 

statute violated the Fourteenth Amendment by denying liberty 

of contract. 

Another case, which, although not involving a conflict between 

42 At p. 161. 43 246 U.S. 357 (1918). 
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the laws of two states, indicates a willingness on the part of the 
Supreme Court to use the Constitution of the United States as 

a means of enforcing conflict of laws doctrines deemed by it to 

be correct, is Western Union Telegraph Company v. Brown.** 

This case involved a cause of action based on the negligent failure 

of a telegraph company to deliver in the District of Columbia a 
telegram received in South Carolina. The action was brought 

in that state, and the state court applied its local statute so as 

to give damages for mental anguish. On writ of error the Su- 

preme Court of the United States held that on correct conflict 

of laws principles the law of the District of Columbia should 

have been applied to the case and that the failure to apply it 

violated the constitutional provision giving the Federal Govern- 

ment exclusive control of the District of Columbia. 

In marked contrast to these decisions is that of Kryger v. 

Wilson,*° in which a decision of the North Dakota court apply- 

ing the North Dakota rather than the Minnesota statute to a 

contract made in the latter state but relating to the purchase of 

North Dakota land was aitacked under the due process and 

obligation of contracts clauses. The Supreme Court dismissed 

the case, saying: 

“The most that the plaintiff in error can say is that the state court 

made a mistaken application of doctrines of the conflict of laws in 

deciding that the cancellation of a land contract is governed by the law 

of the situs instead of the place of making and performance. But that, 

being purely a question of local common law, is a matter with which 

this court is not concerned.” * 

Another case which may possibly deserve a place on the 

negative side of the question is Pennsylvania Railroad Company 

44 234 U.S. 542 (1914). See also Pinney v. Nelson, 183 U. S. £44 (1901), in 
which the Supreme Court took jurisdiction of a case involving the claim that the 

application of a California statute imposing a stockholders’ liability on stockholders 

in a Colorado corporation doing business in California deprived the stockholders of 

property without due process of law, the basis of the claim being that the liability 

of the stockholders depended upon the law of Colorado and that the application of 

the California statute so as to impose a liability which did not exist under the 

Colorado law violated the Fourteenth Amendment. The Supreme Court assumed 

that the claim raised a federal question, but held that the California law had been 

properly applied to the case. 

45 242 U.S. 171 (1916). 46 At p. 176. 
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v. Hughes." In that case a decision of the Pennsylvania court 

applying Pennsylvania law to a New York contract was brought 

before the Supreme Court for review. The Supreme Court dis- 

posed of the contention that error was committed in failing to 
apply the New York law by pointing out that the assignment of 

error made in taking the case to the Supreme Court of Pennsyl- 

vania did not assert that a federal right had been infringed. 

The case may therefore be treated as involving merely the manner 

in which the federal rights involved in conflict of laws decisions 

must be saved in the record. Nevertheless, the opinion suggests 

that the writer of it did not regard an error on a point of conflicts 

as raising any federal question. 

With the exception of cases bearing on one special phase of 

the general problem, namely, the right of a local court to refuse 

enforcement of a right created by the law of another state on 

the ground of its conflict with the public policy of the forum, 

the foregoing cases are the only important ones which have come 

to the writer’s attention dealing with the question how far de- 

cisions involving conflict of laws as between the states and not 

involving either jurisdiction to tax or jurisdiction to render judg- 

ment are affected by the Constitution of the United States. 

Looking at the cases as a whole, it certainly cannot be said 

there are as yet any settled and sharply defined doctrines as to 

the relation between constitutional law and conflicts. Neverthe- 

less, in spite of cases like Kryger v. Wilson which indicate that 

the current still runs at times in the opposite direction, the present 

trend of the court is pretty definitely in the direction of making 
use of constitutional limitations, such as the full faith and credit 

clause, the due process clause, or the contracts clause, for the 

purpose of setting aside state decisions which seem to that 

tribunal to amount either to an unwarrantable failure to recog- 

nize the validity in the conflict of laws sense of a law of another 

state or to an unwarrantable extension of the law of the forum 

beyond its proper orbit. Whether and to what extent the prin- 

ciple embraces decisions based on common law, as well as those 

dealing with statutes, what is to be done with cases in which it 

is difficult if not impossible to select any one law as exclusively 

applicable on conflict of laws principles, and what is the precise 

47 191 U.S. 477 (1903). 
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bearing of each of the possibly applicable constitutional clauses 

on the problem are, however, questions to which the Court has 

as yet given no very intelligible answer. 

Such being the general situation, what of the special problem 

of the right of a state court to dismiss the plaintiff’s suit on the 

ground that his cause of action, created by the law of another 

state, cannot be enforced without doing violence to the local 

conception of public policy? It has, as we have seen, been 

argued by learned writers that the full faith and credit clause is 

inconsistent with the survival of any such doctrine — well settled 

though it be in the general field of conflicts as between the 

states of the Union. The cases appear to indicate a partial — 

but only a partial — adoption of this view by the Supreme Court. 

Thus in the case of Converse v. Hamilton ** previously referred 

to, the Court said, in answer to the suggestion that the Wisconsin 

policy forbade the enforcement of the Minnesota right in ques- 

tion: 

“The subject to which chapter 272 is addressed is peculiarly within 

the regulatory power of the State of Minnesota; so much so that no 

other State properly can be said to have any public policy thereon.” *® 

These words indicate that there may be a distinction between 

cases in which a local policy with regard to the enforcement of 

foreign-created rights is permissible, and cases in which the 

foreign-created right is so clearly a matter which concerns the 

creating state alone that the Constitution requires its enforce- 

ment, without regard to any possible local policy. 

The opinions in the later cases, although vague and unsatis- 

factory, all seem to be reconcilable with this view. In Bond v. 

Hume,” the question before the Court was whether the local 

public policy of Texas prevented the enforcement by a federal 

court sitting in Texas of a right created by a contract made in 

another state. The Supreme Court decided that the alleged local 

policy did not cover the case; but, after recognizing the validity 

of the doctrine of conflicts which authorizes the refusal to enforce 

foreign-created rights inconsistent with local policy, used the 

following language with regard to the constitutional aspect of 

the question: 

48 224 U.S. 243 (1912). 49 At p. 260. 50 243 U. S. 15 (1917). 
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“In other words, we must not be understood as expressing any 

opinion on the subject of whether, consistently with the very nature 

of the relations between the several States resulting from the consti- 

tutional obligations resting upon them, the courts of Texas under the 

guise of a public policy resting merely on the conditions stated could 

rightfully refuse to enforce a contract validly made in another State.” © 

Although this language indicates that the Supreme Court was 

not prepared to commit itself as to the extent to which the 

Constitution limits the right of a state to govern its action solely 

by considerations of local policy, it shows that the Court did have 

in mind the idea more definitely expressed in the Converse case 

that the Constitution does limit the right in some measure. 

A more difficult case to deal with is that of Union Trust Com- 

pany v. Grosman.®* ‘That case involved the enforcement in a 

federal court sitting in Texas of a contract made in Illinois by 

a Texas woman who had contractual capacity according to the 

law of Illinois but did not have such capacity according to the 

law of Texas. Mr. Justice Holmes, writing the opinion of 

the Court, intimated that, if the action had been instituted in 

Illinois, the Illinois court might properly have applied either its 

own law or that of Texas, but said that, however this might be, 

it was the duty of a court sitting in Texas to dismiss the action 

as inconsistent with Texas policy. The judgment of the Circuit 

Court of Appeals, reversing that of the District Court, which 

had allowed recovery, was therefore affirmed. 

Although it is well settled that the full faith and credit clause 

binds the federal courts as well.as the state courts, it seems 

that that clause was not relied on by the plaintiff. Nevertheless, 

the Supreme Court would hardly have ordered the District Court 

to dismiss the case on the ground that the local policy of Texas 

so required, had it been of opinion that the full faith and credit 

clause deprives the State of Texas of the right to have such a 

policy, The force of the decision is weakened by the Court’s 

51 At p. 25. 

52 245 U.S. 412 (1918). 

53 Congress has so provided by legislation under U. S. Const., Art. IV, §1. 

See 1916 U. S. Comp. Srat., §1519. See Mills v. Duryee, 7 Cranch (U. S.) 481 
(1813). The statute does not, in terms, require credit to be given to legislative 

acts but only to “ records and judicial proceedings.” 
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intimation that an Illinois court might properly have applied 

either the Texas law or that of its own state, which seems to 
indicate that there are alternative conflict of laws rules in such 

a case. Even so, the decision that, although the Illinois court 
might properly apply its own law, a federal court sitting in Texas 

must give effect to the public policy of Texas embodied in the 

Texas law as to capacity, necessarily involves the assumption 

that the full faith and credit clause still leaves some scope for 

the application of local policy. 

In the very recent case of Modern Woodmen of America v. 

Mixer,* this question is expressly left open. The Court drew 

a distinction between positive action by the court of the forum 

inconsistent with the law which should govern the rights of the 

parties and mere inaction, saying: 

“We need not consider what other States may refuse to do, but we 

deem it established that they cannot attach to membership rights 

against the Company that are refused by the law of the domicil.” © 

The result of all the cases, while not very clearly expressed in 

the opinions, seems to be substantially this: A state court may 

not refuse on grounds of policy to deny enforcement of a right 

which has vested elsewhere where the connection between the 

forum and the transaction in question is so slight that the matter 

ought to be regarded as a purely domestic question for the state 

granting the right; where, however, the transaction is one in 

which both states have a substantial interest, then, even if 

theories of conflicts require us to say that it is the other state 

which creates the right, the forum may refuse to allow its courts 

to be used to give effect to the right. If such be the doctrine, 

it is apparent that the difference between the two classes of cases 

is one of degree and not of kind. Hence the question where the 

line should be drawn cannot be determined by a priori reasoning, 

but will be worked out by the gradual process of inclusion and 

exclusion. All that we know definitely so far is that the question 

of a shareholder’s liability to pay an assessment levied in accord- 

ance with the law of the corporation’s domicil is one as to which 

the Constitution forbids other states to have a local policy, while 

54 267 U. S. 544 (1925). 55 At p. 551. 
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the question of the contractual capacity of persons domiciled 

elsewhere than in the state in which the contract is made is one 

as to which the domicil may properly have a local policy for- 

bidding enforcement of the contract. 

CONCLUSION 

It appears, then, that the Supreme Court has quite definitely 

committed itself to a program of making itself, to some extent, 

a tribunal for bringing about uniformity in the field of conflicts, 

both with reference to the law which should be regarded as ap-! 

plicable and to the proper field for considerations of local policy, 

although the precise circumstances under which it will regard 

itself as having jurisdiction for this purpose are far from clear. 

Since conflict of laws problems are necessarily of concern to | 

more than one state, the argument that uniformity of decision 

as between the courts of the various states is desirable is stronger 

in this field than in other parts of the law which deal primarily 

with purely local issues. That the full faith and credit clause 

and the due process clause and the settled rule in favor of apply- 

ing these clauses so as to bring about as much uniformity as 

possible in legal theories regarding jurisdiction to tax and juris- 

diction to give judgment furnish ample justification for the 

Supreme Court’s undertaking to act as the arbiter of conflict of 

laws questions in general would probably be admitted by most 

constitutional lawyers. The most serious objection to the doc- 

trine is the purely practical one that the Supreme Court will be 

unduly burdened if all questions of conflict of laws can be turned 

into questions of constitutional law. 

Such an objection would lose much of its force if it could be 

demonstrated that the only review permitted is discretionary 

review by certiorari rather than the review as of right by writ 

of error. It is submitted that such is the situation wherever the 

appellant relies solely on the full faith and credit clause. Review 

by writ of error is not permitted where the state court denies the 

validity of a state statute, but only where it affirms its validity 

as against a constitutional objection.** A claim that a state court 

56 1916 U. S. Comp. Srart., § 1214. 
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has denied full faith and credit to the statute of another state by 

denying its validity in the conflict of laws sense therefore ought 

not to be reviewable by writ of error. 

Review in the discretion of the Supreme Court by certiorari 

is, however, permitted “ where any title, right, privilege, or im- 

munity is claimed under the Constitution . . . and the decision 

is either in favor of or against the title, right, privilege, or im- 

munity.”°’ This provision is broad enough to cover cases in 

which it is claimed that a decision on a point of conflict of laws 

denies full faith and credit to a statute of another state. 

The matter has unfortunately been beclouded by the confused 

opinion in the Dunken case previously referred to. In that 

case the Court said that the claim that the decision was erroneous 

in its application of Texas law instead of Tennessee law raised 

a question under the full faith and credit clause. It went on to 

say that review by writ of error was proper, apparently because 

the state court decided in favor of the validity of the Texas 

statute. Accurately stated, however, it was the refusal to apply 

the Tennessee law and not the application of the Texas law which 

constituted a denial of faith and credit. Hence the decision was 

not, in its full faith and credit aspect, a decision in favor of the 

validity of a state law, and review by writ of error was improper. 

In Modern Woodmen of America v. Mixer, the latest case on the 

subject, the review was by certiorari. 

If, however, reliance be placed on the due process clause, rather 

than on the full faith and credit clause, it would seem that a 

review by writ of error is generally required, for it is then the 

improper decision in favor of the validity of the local statute 

which is usually under attack. Review of this class of cases 

as a matter of right by writ of error does seem to place an 

undesirable additional burden on the Supreme Court. 

Perhaps the difficulty could be avoided by treating all the cases 

as involving the full faith and credit clause and it alone. Except 

in the unusual case in which a state court erroneously refuses to 

apply its own law to a conflicts problem, every conflict of law 

decision involving an erroneous choice between the laws of two 

or more states necessarily involves a denial of the applicability 

of the law of some other state. If, therefore, the full faith and 

57 [bid. 58 Supra, note 39. 
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credit clause applies to unwritten law, as well as to statutory law, 

practically every conflicts problem can be treated as a full faith 

and credit problem and the due process clause may be held in- 

applicable without injury to anyone except one who is unreason- 

ably insisting on compulsory review. 

It is, however, difficult to treat the full faith and credit clause 
as applying to unwritten law; and unless it does apply, decisions 

such as those in the insurance cases, which indicate that the 

erroneous extra-territorial application of a local statute involves 

a denial of constitutional rights irrespective of whether the law 

of the other state which is crowded out of the picture is written 

or unwritten, must be rested on some other constitutional pro- 

vision, presumably, as was done in New York Life Insurance 

Company v. Dodge,®® on the due process clause. It therefore 

remains to be seen whether the Supreme Court can find a way 

to continue the work which it has begun by introducing some 

degree of uniformity into the decisions on important questions 

of conflict of laws. without burdening itself with a flood of un- 

important litigation. 

E. Merrick Dodd, Jr. 
UNIVERSITY OF NEBRASKA 

Law ScHOOL. 

59 246 U.S. 357 (1918). 
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JURISDICTION OVER NONRESIDENT MOTORISTS 

[% an article which appeared in the pages of this Review a 

few years ago,’ the present writer discussed the question of 

the exercise of jurisdiction by the courts of a state over non- 

residents not personally served with process within the state, but 

engaged in business within the state. He contended that a state 

might, without violating any provision of the Constitution of the 

United States, forbid a nonresident to do business within the 

state unless and until he had consented to the jurisdiction of the 

courts of the state as to causes of action arising out of such busi- 

ness. He further contended that a state might constitutionally 

provide that the doing of business within the state by a nonresi- 

dent should subject him to the jurisdiction of the courts of the 

state as to causes of action arising out of such business; and that 

a nonresident by doing business within a state which had made 

such a provision subjected himself to the jurisdiction of the 

courts of the state as to such causes of action. 

The question has recently been presented to the courts whether 

a state may subject to the jurisdiction of its courts a nonresident 

who is not served with process within the state and who has not 

done business within the state, but who has operated an auto- 
mobile within the state. 

In Massachusetts a statute* has been enacted providing as 

follows: 

“The acceptance by a non-resident of the rights and privileges con- 

ferred by section three or four, as evidenced by his operating a motor 
vehicle thereunder, or the operation by a non-resident of a motor vehicle 

on a public way in the commonwealth other than under said sections, 

shall be deemed equivalent to an appointment by such non-resident of 
the registrar or his successor in office, to be his true and lawful attorney 

upon whom may be served all lawful processes in any action or pro- 

ceeding against him, growing out of any accident or collision in which 

1 Austin W. Scott, “ Jurisdiction over Nonresidents Doing Business within a 
State,” 32 Harv. L. Rev. 871; reprinted in Scotr, FUNDAMENTALS OF PROCEDURE 

IN Actions aT Law, c. II. 

2 Mass. Gen. Laws, c. 90, as amended by 1923 Mass. Srar., c. 431, § 2. 
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said non-resident may be involved while operating a motor vehicle on 

such a way, and said acceptance or operation shall be a signification of 

his agreement that any such process against him which is so served 

shall be of the same legal force and validity as if served on him per- 
sonally. Service of such process shall be made by leaving a copy of 

the process with a fee of two dollars in the hands of the registrar, or in 

his office, and such service shall be sufficient service upon the said 
non-resident; provided, that notice of such service and a copy of the 

process are forthwith sent by registered mail by the plaintiff to the de- 

fendant, and the defendant’s return receipt and the plaintiff’s affidavit 
of compliance herewith are appended to the writ and entered with the 

declaration. The court in which the action is pending may order 

such continuance as may be necessary to afford the defendant reason- 

able opportunity to defend the action.” 

After the enactment of this statute one Hess, a resident of 

Pennsylvania, while driving his automobile in Massachusetts on 

a business and pleasure trip, struck and injured one Pawloski. 

Pawloski brought an action of tort in the Superior Court in 

Massachusetts against Hess, serving him by leaving a copy of 

the process in the office of the Registrar of Motor Vehicles of 

Massachusetts, and by sending a copy of the process by registered 

mail to the defendant in Philadelphia. The defendant appeared 

specially and moved to dismiss the action for want of jurisdiction 

over him. The motion was overruled, and the case certified to 

the Supreme Judicial Court of Massachusetts. It was held that 

the Superior Court had jurisdiction.* The case went back for 

trial, and verdict and judgment for damages were given for the 

plaintiff. This judgment was affirmed by the Supreme Judicial 

Court.* 

Similar statutes have been enacted in New Jersey,’ Wiscon- 

sin,° Connecticut,’ and New Hampshire.* The constitutionality 

of the New Jersey statute has been upheld in a decision by the 

Supreme Court of that state, citing with approval the decision 

in Pawloski v. Hess. 

Pawloski v. Hess, 250 Mass. 22, 144 N. E. 760 (1924). 

Pawloski v. Hess, 149 N. E. 122 (Mass., 1925). 

1924 N. J. Laws, c. 232. 7 1925 Conn. Pus. ACTS, c. 122. 

1925 Wis. Laws, c. 94. 8 1925 N. H. Pus. Acts, c. 106. 

Martin v. Condon, 129 Atl. 738 (1025). See 35 YaLe L. J. 113. 

In Pennsylvania a statute provides that actions for damages arising from the 
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The writer believes that a question of considerable public im- 

portance is raised by the decision in Pawloski v. Hess. It would 
seem that what the legislature of Massachusetts has attempted 

is to provide a reasonable method of protecting persons and 

property within the state from injury caused by nonresidents who 

drive automobiles within the state. The wide use of the auto- 

mobile has given rise to the necessity for measures of control. 

The automobile has become a convenient and almost necessary 

instrument in modern life, but the rapid increase in the number 

of automobiles and the steadily mounting number of accidents 

which have resulted from their use make imperative adequate 

measures of control. One method of controlling the use of auto- 

mobiles is to provide measures for affixing upon those who op- 

erate them financial liability for injuries wilfully or negligently 

caused by them, and convenient methods of enforcing such liabil- 

ity in the courts.*® The necessity of these measures is due to the 

speed of the automobile, which not only tends to cause accidents 

but also affords the operator an opportunity to escape from the 

place in which the accident happened. In increasing measure 

persons spend a large portion of their time in travelling in auto- 

mobiles from state to state, many of them making their homes 

in their automobiles. : 
The legislatures of Massachusetts and of the four other states 

mentioned above have attempted to meet the problem by enacting 

statutes subjecting nonresidents operating automobiles within the 

state to the jurisdiction of the courts of the state. The constitu- 

tionality of these statutes is attacked on the ground that they 

violate the Constitution and the laws of the United States regu- 

lating interstate commerce, the privileges and immunities clauses, 

and those provisions of the Fourteenth Amendment forbidding 

operation of a motor vehicle may be brought in the city or county in which the 

alleged damages were sustained, and service may be had in the city or county 

where the defendant resides or where he is found. This statute was held not to 

be unconstitutional as a local or special iaw. Garrett v. Turner, 235 Pa. St. 383, 

84 Atl. 354 (1912), affirming s.c. 47 Pa. Super. Ct. 128 (1911). See also Allen 

v. Smith, 84 Ohio St. 283, 95 N. E. 829 (1911). 

10 It has been held that statutes compelling owners or operators of motor 

vehicles to provide security for possible liability for injuries to person or prop- 

erty by a bond or by insurance are constitutional. Packard v. Banton, 264 U. S. 

140 (1924) ; Opinion of the Justices, 251 Mass. 569, 147 N. E. 681 (1925): Jn re 

Opinion of the Justices, 129 Atl. 117 (N. H., 1925). See 35 Yate L. J. 110. 
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the states to deprive any person of life, liberty or property, with- 

out due process of law, or to deny to any person within their 

jurisdiction the equal protection of the laws. 

A state may, without violating the Constitution of the United 
States, forbid a nonresident to operate an automobile within the 

state unless he has authorized a state official to receive service 

of process in actions brought against him arising out of the op- 

eration of the automobile within the state. 

This was expressly so held by the Supreme Court of the United 
States in Kane v. New Jersey.* In that case a statute of New 

Jersey provided that no person, whether a resident or a nonresi- 

dent of the state, should drive an automobile upon a public high- 

way of the state unless the automobile should have been regis- 

tered under the statute; and that a nonresident owner should 

appoint the Secretary of State his attorney upon whom process 

might be served “in any action or legal proceeding caused by the 

operation of his registered motor vehicle, within this state, against 

such owner.” Penalties were prescribed for using the public 

highways without complying with the requirements of the statute. 

The defendant Kane, a resident of New York, having failed to 

comply with this statute, was arrested while driving his auto- 

mobile in New Jersey. When arrested, he was on his way from 

New York to Pennsylvania. He claimed that the statute was in- 

valid-as to him, because it violated the Constitution and laws 

of the United States regulating interstate commerce, and also be- 

cause it violated the Fourteenth Amendment. These contentions 

were overruled, and he was fined. The conviction was affirmed 

in the Supreme Court and in the Court of Errors and Appeals of 

New Jersey, and the case was brought to the Supreme Court of 

the United States by writ of error. The judgment was affirmed. 

It was held that the statute was not unconstitutional. Mr. Jus- 

tice Brandeis speaking for the Court, said: ** 

“We know that ability to enforce criminal and civil penalties for 
transgression is an aid to securing observance of laws. And in view 

11 242 U. S. 160 (1916), affirming Kane v. State, 81 N. J. L. 5094, 80 Atl. 453 

(1911). See also Cleary v. Johnston, 79 N. J. L. 40, 74 Atl. 538 (1909). In 
Hendrick v. Maryland, 235 U. S. 610 (1915), it was held that a state may con- 

stitutionally require a nonresident to procure a license before operating a motor 

vehicle within the state. 12 242 U.S. at 167. 

‘ 
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of the speed of the automobile and the habits of men, we cannot say 
that the Legislature of New Jersey was unreasonable in believing that 

ability to establish, by legal proceedings within the State, any financial 

liability of non-resident owners, was essential to public safety. There 

is nothing to show that the requirement is unduly burdensome in prac- 

tice. It is not a discrimination against non-residents, denying them 

equal protection of the law. On the contrary, it puts non-resident 

owners upon an equality with resident owners.” 

Assuming, then, that a state may constitutionally forbid a 

nonresident to operate an automobile within the state, unless he 

has expressly authorized a state official to receive service of proc- 

ess in actions brought against him arising out of the operation 

of the automobile within the state, may the state subject him 

to the jurisdiction of the courts of the state in such actions al- 

though he has not expressly consented to the exercise of juris- 

diction? 

Unlike the New Jersey statute which was upheld in Kane v. 

New Jersey, the Massachusetts statute does not require a non- 

resident operating a motor vehicle within the state expressly to 

authorize a state official to accept service of process, but pro- 

vides that the operation by a nonresident of a motor vehicle on a 
public way in the commonwealth shall be deemed equivalent to 

an appointment by him of a public officer as his attorney upon 

whom may be served all lawful processes in an action against 

him, growing out of any accident or collision in which he may 

be involved while operating a motor vehicle on such a way. 

It is believed that the provisions of the Massachusetts statute 

are as clearly reasonable as the provisions of the New Jersey 

statute which were upheld in Kane v. New Jersey. Under the 

provisions of the New Jersey statute a nonresident was forbid- 

den to operate an automobile in that state until he had appointed 

a state official as his attorney upon whom process might be 

served. Under the Massachusetts statute a nonresident is free 

to operate his automobile upon the highways of the state, but 

by so doing he subjects himself to the jurisdiction of the courts 

of the state, but only to the same extent to which a nonresident 

could be compelled to subject himself under the New Jersey 

statute. The Massachusetts statute provides a more convenient 

method of subjecting nonresidents to the jurisdiction of the courts 
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of the state than does the New Jersey statute. Instead of re- 
quiring the nonresident to stop at the state boundary and obtain 
permission to enter the state, which is granted only on certain 

conditions, he is allowed freely to enter the state subject to the 

same conditions. This is the reason, it would seem, why the 

New Jersey legislature has now enacted a statute like the Mas- 

sachusetts statute involved in Pawloski v. Hess." 

It may be suggested that it imposes a hardship upon a non- 

resident to require him to come to Massachusetts to defend an 

action brought against him there, when the action may in fact 

be groundless. This hardship, however, is no greater than the 

corresponding hardship which would be caused to the injured 

party, if he were compelled to pursue the person causing the 

injury into a distant state in order to sue him there. It is not 

unreasonable for Massachusetts to provide that actions arising 

out of injuries caused in Massachusetts by persons operating 

automobiles there may be brought and tried in Massachusetts. 

It is not unreasonable to require a nonresident not to operate an 

automobile in Massachusetts unless he is prepared to answer there 

for injuries caused there by the operation of his automobile. 

That this is not unreasonable is the basis of the decision in Kane 

v. New Jersey. The Supreme Court of the United States has 

taken a similar view in regard to causes of action arising out of 

business done by foreign corporations within the state. It is not 

unreasonable for a state to require “‘ that foreign corporations en- 

gaging in business within its limits shall submit the controversies 

growing out of that business to its courts, and not compel a citi- 

zen having such a controversy to seek for the purpose of enforc- 
914 ing his claims the State in which the corporation has its home. 

Otherwise, “in many instances the cost of the remedy would 

have largely exceeded the value of its fruits. In suits local in 

their character, both at law and in equity, there could be no 

relief. The result would be, to a large extent, immunity from 

all legal responsibility.” *° 
It is of course true that under the Fourteenth Amendment, the 

rendition of a judgment by a court without any proper form of 

13 See supra, note 5. 

14 Mutual Reserve Fund Life Ass’n v. Phelps, 190 U. S. 147, 158 (1903). 

15 Railroad Co. v. Harris, 12 Wall. (U. S.) 65, 84 (1870). 
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notification to the person against whom the judgment is ren- 

dered, and without affording him an opportunity to be heard, is 

invalid.*® It is also true that under the Fourteenth Amendment, 

the rendition of a judgment by a court of a state against a person 

over whom the state has no jurisdiction, is invalid.” It is sub- 

mitted, however, that in Pawloski v. Hess there was a reasonable 

method of notification and the defendant was afforded ample 

opportunity to be heard; and that the Massachusetts court had 
jurisdiction over the defendant. 

The Massachusetts statute provides that service of process 

shall be made by leaving a copy of the process in the hands of 

the Registrar of Motor Vehicles, and that such service shall be 

sufficient service upon the nonresident, provided notice of such 

service and a copy of the process are forthwith sent by registered 

mail by the plaintiff to the defendant, and the defendant’s return 

receipt and the plaintiff’s affidavit of compliance with the statute 

are appended to the writ and entered with the declaration. It 

is further provided that the court in which the action is pending 

may order such continuances as may be necessary to afford the 

defendant a reasonable opportunity to defend the action. These 

provisions amply secure to the defendant notice of the action 

and an opportunity to be heard. Such a form of notification is 

sufficient as a basis for the exercise of jurisdiction over residents 

of the state, domestic corporations, and foreign corporations.** 

The only real difficulty involved in Pawloski v. Hess is in 

finding a basis of jurisdiction. 

What are the possible bases of jurisdiction over the person of 

a defendant? It is sometimes stated that they are limited to 

four: (1) the presence of the defendant within the state; *° (2) 

16 Windsor v. McVeigh, 93 U. S. 274 (1876); Roller v. Holly, 176 U. S. 308 

(1900) ; McDonald v. Mabee, 243 U. S. 90 (1917). 

17 Pennoyer v. Neff, 95 U. S. 714 (1877); Riverside & Dan River Cotton 

Mills v. Menefee, 237 U. S. 189 (1915) ; Minn. Commercial Men’s Ass’n v. Benn, 

261 U. S. 140 (1923). 

18 See St. Mary’s Petroleum Co. v. West Virginia, 203 U. S. 183 (1906); 
Bickerdike v. Allen, 157 Ill. 95, 41 N. E. 740 (1895); Nelson v. Chicago, B. & Q. 

R. R., 225 Ill. 197, 80 N. E. 109 (1907). 

19 At common law jurisdiction of a court over a person is obtained by per- 

sonal service of process upon him within the state. It would seem that if a 

statute authorizes a different method of service upon a person present within the 

state, a judgment rendered after such service is valid, if the method is one reason- 

ART SE OnE SE OS 
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the domicil of the defendant within the state; ?° (3) the al- 

legiance of the defendant to the state; ** and (4) the defendant’s 
consent.” 

Nowhere, however, in the decisions of the Supreme Court of 

the United States or of other courts has it been definitely held 

that these are the only possible bases of jurisdiction over a de- 

fendant. On the contrary, it is submitted that the decisions have 

recognized that these are not the only possible bases of jurisdic- 

tion. In some of these decisions in which the exercise of juris- 

diction has been upheld, an attempt has been made by means of 

fictions to bring the exercise of jurisdiction within one of these 

four categories; but unless resort is had to fictions, it will appear 

that the possible bases of jurisdiction are not confined to these 

four. 

It has been held, for example, that a state may subject to the 

jurisdiction of its courts a defendant not otherwise subject to 

the jurisdiction of the state, who appears in an action solely for 

the purpose of objecting that the court has no jurisdiction over 

him. Thus in York v. Texas * an action was brought in Texas 

against a nonresident, who was not personally served with proc- 

ess in Texas and who appeared in the action solely for the pur- 

pose of objecting that the court had no jurisdiction over him. 

By the law.of Texas such an appearance gave the court jurisdic- 

ably calculated to give him knowledge of the action and an opportunity to be 

heard. 

20 This method of exercising jurisdiction is statutory. A statute of a state 
is constitutional which authorizes service upon a person domiciled within the 

state by leaving a copy of the process at his last and usual place of abode within 

the state, or by handing him a copy of the process outside the state, or by mailing 

a copy of the process to him. See A. W. Scctt, supra, 32 Harv. L. Rev. at 875. 

21 There is not much authority for the proposition that a state may exercise 
jurisdiction over its citizens or subjects, who are not domiciled nor present within 

the state. It is frequently stated in the English cases that this is a sufficient basis 

of jurisdiction. Schibsby v. Westenholz, L. R. 6 Q. B. 155, 161 (1870) ; Rousillon 

v. Rousillon, 14 Ch. D. 351, 371 (1880) ; Emanuel v. Symon, [1908] 1 K. B. 302, 

309; Phillips v. Batho, [1913] 3 K. B. 25, 29. But see Grubel v. Nassauer, 210 

N. Y. 149, 103 N. E. 1113 (1913); Smith v. Grady, 68 Wis. 215, 31 N. W. 477 

(1887). Cf. Gavin Gibson & Co. v. Gibson, [1913] 3 K. B. 379. 
22 Consent may be expressed by giving a power of attorney to confess judg- 

ment, or by authorizing an agent to receive service of process, or by authorizing 

some other mode of service, or by accepting or waiving service, or by entering 3 

general appearance. See A. W. Scott, supra, 32 Harv. L. Rev. at 874. 

23 137 U.S. 15 (1890). 
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tion over the defendant. It was held by the Texas court that 

the defendant’s appearance subjected him to the jurisdiction of 

the court. The case was carried to the Supreme Court of the 

United States upon the ground that the judgment was rendered 

without jurisdiction and that its rendition was in violation of the 

Fourteenth Amendment to the Constitution of the United States. 

It was held, however, that the judgment was valid, because the 

defendant by appearing had subjected himself to the jurisdiction 

of the Texas court, although he did not expressly consent to the 

jurisdiction of the court, but on the contrary appeared solely 

for the purpose of objecting that the court had no jurisdiction 

over him. The decision was approved in Kauffman v. Woot- 

ters,* and in Western Indemnity Co. v. Rupp.’ Not only 

is such a judgment valid in the state in which it is rendered, but 

it will be recognized as valid and enforced in other states. Thus 

in Harris v. Taylor,” it appeared that an action was brought in 

the Isle of Man against a nonresident defendant not served with 

process in the Island and who appeared solely for the purpose of 

objecting to the jurisdiction. By the law of the Island such an 

appearance subjected the defendant to the jurisdiction of the 

court. A judgment was rendered against him by the court of 

the Island. Subsequently an action was brought in England 

24 138 U.S. 285 (1891). 

25 235 U.S. 261 (1914). In this case it was held that it is not a violation of 
the Fourteenth Amendment for a state court to hold that if a court has no juris- 

diction over a defendant, and the defendant appears specially to object to the 

exercise of jurisdiction over him and the objection is improperly overruled, a 

subsequent plea to the merits gives the court jurisdiction over him. 
In Chicago Life Ins. Co. v. Cherry, 244 U. S. 25 (1917), an action was brought 

in Illinois upon a judgment rendered in Tennessee. The defendants pleaded that 

the Tennessee court had no jurisdiction over them. The plaintiff showed that the 
defendants had urged upon the Tennessee court the lack of jurisdiction, and that 
that court had held that it had jurisdiction and that its decision was affirmed 

by the higher courts of Tennessee. The Illinois court gave judgment for the 

plaintiff. The case was carried to the Supreme Court of the United States on the 

ground that the Illinois judgment violated the due process clause. The Supreme 
Court affirmed the Illinois judgment. Mr. Justice Holmes after referring to the 
Texas statute which was upheld in York v. Texas, said (at p. 30): “If without a 
statute a court should decide as we have supposed the statute to enact, it would 

infringe no rights under the Constitution of the United States.” 
26 [1915] 2. K. B. 580. See 64 U. or Pa. L. Rev. 382. See also Jones v. 

Jones, 108 N. Y. 415, 15 N. E. 707 (1888). 
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upon the judgment. It was held that the action would lie; that 

the appearance by the defendant had subjected him to the juris- 

diction of the court of the Island. The statutes of Texas and of 

the Isle of Man were undoubtedly harsh statutes; but these de- 

cisions show that a state may acquire jurisdiction over a person 

though he was not served with process within the state, was not a 

resident of the state, and did not intend to subject himself to the 

jurisdiction of the state. It would be absurd to say that the 

defendant impliedly consented to the exercise of jurisdiction, 

when all that he did was to object to the exercise of jurisdiction. 

What can be said is this: The defendant was offered the alterna- 

tive of doing nothing, in which case a judgment might be ren- 

dered against him by default, but the judgment would be wholly 

void, since it would be rendered by a court having no jurisdic- 

tion; or ‘he might appear in order to prevent the rendition of 

the judgment, but the judgment thereafter rendered would be 

valid. In York v. Texas, the Supreme Court took the view that 

it was not unconstitutional for the state to put the defendant in 

this dilemma; that the state might, without violating any con- 

stitutional limitation, refuse to allow the defendant to appear 

in the action without subjecting himself to the jurisdiction of the 

court; and that if the defendant did appear, his appearance sub- 

jected him to the jurisdiction of the court. 

It is believed that there is a basis of jurisdiction over persons 

not present within the state, not domiciled in nor citizens of the 
state, and not consenting to the exercise of jurisdiction, which 
may be stated in the form of a general proposition, as follows: If 

a state may, without violating any constitutional limitation, for- 

bid the doing of certain kinds of acts within the state unless and 

until the person doing the acts has consented to the jurisdiction 

of the courts of the state as to causes of action arising out of 

such acts, the state may validly provide that the doing of such 
acts shall subject him to the jurisdiction of the courts of the state 

as to such causes of action. 
This, it is believed, is the basis upon which rests the exercise 

of jurisdiction by a state over foreign corporations, doing busi- 

ness within the state. It is true that the attempt to explain the 

exercise of jurisdiction by treating it as falling within the cate- 

gory of consent or of presence has tended to obscure the matter 
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and to conceal the real basis upon which the exercise of juris- 

diction rests. 

Thus the theory has been advanced that jurisdiction over a 

foreign corporation is based upon the implied consent of the 

corporation. The idea underlying this theory is that a corpora- 

tion is the creature of the state in which it is organized; that it 

may enter another state to do business only by the consent of 

that state; that a state may exclude a corporation entirely (when 

the question of interference with interstate commerce or a similar 

question ** is not involved), and may therefore put conditions 

upon its doing business within the state. A reasonable and usual 
condition is that the corporation submit to service of process upon 

it in a designated manner in actions brought against it within 

the state. According to the theory, by doing business within a 

state which has laid down such a condition, it accepts the con- 

dition, thereby consenting to the exercise of jurisdiction over it 

by service in the designated manner. According to the theory, 

even if the corporation does not express its consent in words, its 

conduct shows consent; it is immaterial whether it actually in- 

tended to consent or not, since its conduct is such as unequivo- 

cally to evince consent. 

This theory is sufficient to explain many of the cases in which 

jurisdiction is exercised over foreign corporations. The difficulty 

with it is that in some cases it is impossible to find either sub- 

jectively or objectively a real consent that the courts should ex- 
ercise jurisdiction. This difficulty has been recognized in several 

judicial decisions in which it has been stated that the implica- 

tion of consent is based upon a fiction. Thus, in Flexner v. 

Farson,** Mr. Justice Holmes said: ‘“‘ But the consent that is said 

to be implied in such cases is a mere fiction, founded upon the 

accepted doctrine that the States could exclude foreign corpora- 

tions altogether, and therefore could establish this obligation as 
a condition to letting them in.” And in Pennsylvania Fire In- 

surance Co. v. Gold Issue Mining Co.,”° the same Justice said 
that “this consent is a mere fiction, justified by holding the 

27 As where the state for some other reason cannot exclude the corporation; 

for example, where the corporation is in the employ or is an instrument of the 

Federal Government. 

28 248 U. S. 280, 203 (1919). 

*° 243 U. S. 93, 96 (1917), 



574 HARVARD LAW REVIEW 

corporation estopped to set up its own wrong as a defence.” In 

other cases the courts have dwelt upon the idea of estoppel. Thus 

in Old Wayne Mutual Life Association v. McDonough, Mr. 

Justice Harlan said that “if an insurance corporation of another 

State transacts business in Pennsylvania without complying with 

its provisions it will be deemed to have assented to any valid 

terms prescribed by that Commonwealth as a condition of its 

right to do business there; and it will be estopped to say that it 

had not done what it should have done in order that it might 

lawfully enter that Commonwealth and there exert its corporate 
powers.” 

It is surely unfortunate to deal with a question of jurisdiction 

on the basis of a fiction. To say that jurisdiction is based upon 

consent, but that when a foreign corporation does business in a 

state, its consent to the jurisdiction of the courts of the state is 

conclusively presumed, or it is estopped to show it has not con- 

sented, is an unhappy way of expressing an undoubtedly sound 

result. 

Another theory upon which jurisdiction over a foreign corpora- 

tion has been rested is that the corporation is present and may be 

found and personally served with process in the place where it 

is doing business. This is also a fictitious way of putting the 

matter. It was at one time thought that jurisdiction could not 

be exercised over a foreign corporation in the absence of its ex- 

press consent. The obvious injustice of such a rule drove the 
courts to see whether there was not some basis upon which juris- 

diction could be rested. Naturally they tried to bring the corpo- 

ration within one of the classes of cases in which jurisdiction had 

been exercised over an individual defendant. Since an individ- 

ual could be held when he had consented, some judges said that 

if the corporation had not expressly consented, at least it had 
impliedly consented. Some judges, seeing the fictitious char- 

acter of this consent, chose rather to apply the theory of pres- 

ence. But the analogy to the situation of an individual person- 

ally served within the state is a remote one, and one which is not 

very helpful. 
It is impossible to say that a corporation is present in a place 

in the same sense in which we say that an individual is present. 

80 204 U. S. 8, 21 (1907). 
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An individual is present wherever his body is. A corporation can 

never be present anywhere in that sense. To say that a corpo- 

ration is present wherever it manifests activity by carrying on 

business is to use the term in a very different sense from that 

in which it is employed in the case of an individual. An indi- 

vidual is never held to be present in a place merely because he 

is engaged in business there. An individual cannot be present 

in several states at the same time. He is subject to the juris- 

diction of the courts even though he is only temporarily within 

the state. To say that when a business is carried on by an in- 

dividual, he is not present, but that when it is carried on by a 

corporation, it is present, is a pure fiction. It is as fictitious as 

it is to say that a corporation is resident wherever it does busi- 

ness.** 

If A, a resident of New York, carries on a business in Mas- 

sachusetts through an agent, no one thinks of saying that A 

is present in Massachusetts, either for the purposes of the busi- 

ness or for any other purpose. If A and B, residents of New 

York, carry on a business in Massachusetts as partners through 

an agent, no one thinks of saying that A and B or the partner- 

ship are present in Massachusetts. If A, or A and B, or A and 

B and others obtain a charter and carry on the business in the 

corporate form, is there any greater reality in attributing pres- 

ence to the corporation? Is the presence due to the fact that 

business is carried on? Then why should it be limited to corpo- 

tations? Is the presence due to the fact that it is a group which 

acts? Then why is not a partnership also present in the places 

where it carries on business? And would a corporation with a 

single stockholder be present in the places where the business is 

carried on? 

In federal statutes manifestly intended to apply both to in- 

dividuals and to corporations, the words “ presence,” “ resi- 

31 This is clearly stated by Higgins, J., in Australasian Temperance etc. Life 
Assurance Soc. Ltd. v. Howe, 31 Com. L. Rep. 290, 331 (Australia, 1922). “ But 

it has also been suggested that a trading company is a resident of any State in 

which it carries on business. . . . But I am unable to accept the suggested view. 

An individual man cannot be said to reside in every place in which he has a 

branch of his business; how, then, can a company be said to be a resident of 
every place in which it has a branch? Simply to have a branch of one’s business 

in State X is not to have a residence in that State.” 
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dence,” “inhabitant,” “ found” are sometimes used. Naturally 

in the application of such terms to a corporation the words have 

a somewhat different connotation than in their application to an 

individual. But the courts have to give them a meaning, and in 

applying them to corporations they follow as nearly as is con- 

venient the analogous meaning in the case of individuals so as 

to effectuate the purpose of Congress.** It is clear enough what 

is meant by saying that an individual is “ present,” “ resides,” 

or is “ found” in a particular place. A corporation cannot be 

“ present,” “ resident,” or “ found” in the same sense. There 

is no objection, however, to giving these words a secondary or 

figurative meaning in applying them to corporations, since that 

is necessary in order to carry out the purpose of Congress. It 

is quite a different thing to base the power of a state upon a 

metaphor. 

It is not an inconvenient figure of speech to say that a corpo- 

ration is present in a state in which it does business; but it is 

not to be forgotten that it is but a figure of speech. And it is 

dangerous to base anything so fundamental as the jurisdiction of 

a state upon a mere figure of speech. There is danger that a 

state will be hampered in a legitimate exercise of jurisdiction in 

cases where the application of the figure of speech would be 

too far-fetched, as in cases where the corporation has ceased to 

do business in the state.** There is danger also that a state will 

be prevented from exercising jurisdiction over a nonresident in- 

dividual to whom the figure of speech is inapplicable, even in 

situations in which it is perfectly reasonable for a state to ex- 

ercise jurisdiction. The Constitution is not to be satisfied by a 

fiction; nor should a state be limited in its activities under the 

Constitution by the scope of a metaphor. 

32 See, e.g., Railroad Co. v. Harris, 12 Wall. (U. S.) 65 (1870); Ex parte 

Schollenberger, 906 U. S. 369 (1877); Shaw v. Quincy Mining Co., 145 U. S. 444 

(1892); Southern Pacific Co. v. Denton, 146 U. S. 202 (1892). 

So too a foreign corporation even though it is not doing business within a 

state, may be a “ person within its jurisdiction ” and entitled as such to the equal 

protection of the laws within the meaning of the Fourteenth Amendment. Ken- 

tucky Finance Corp. v. Paramount Auto Exchange Corp., 262 U. S. 544 (1923). 
In other words for some purposes, although not for the purpose of being sued, 2 
foreign corporation may be present even in a state in which it is not doing 

business. 
33 See note 38, infra. 
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If it be suggested that unless a corporation is present where it 

does business, it is not present anywhere, the answer is that the 

exercise of jurisdiction over a corporation is not based upon its 

presence. A corporation should undoubtedly be subject to suit 

in any state in which it carries on business; but the basis is not 

the presence of the corporation. 

That the theory that a corporation is present wherever it en- 

gages in business is not an adequate basis upon which to rest 
the exercise of jurisdiction over it, is shown in two classes of 

cases: first, those involving the exercise of jurisdiction over for- 

eign corporations which have once done but have ceased to do 

business in the state; second, those involving the exercise of juris- 

diction over foreign corporations when the cause of action did 

not arise within the state. 

If a foreign corporation has expressly authorized an agent of 

the corporation or a state official to accept service of process in 

an action brought against the corporation, it has’ been held that 

the corporation cannot escape liability to suit upon causes of 

action which arose out of the business done within the state by 

withdrawing from the state and by revoking the authority so con- 

ferred.** It is true that the authority conferred upon the agent or 

84 Mutual Reserve Fund Life Ass’n v. Phelps, 190 U. S. 147 (1903); Collier 
v. Mutual Reserve Fund Life Ass’n, 119 Fed. 617 (C. C. W. D. Ark., 1902); 

Lathrop-Shea & Henwood Co. v. Interior Const. & Imp. Co., 150 Fed. 666 

(C. C. W. D. N. Y., 1907), reversed on other grounds, 215 U. S. 246 (1909) ; 
McClamroch v. Southern Surety Co., 193 Iowa 249, 187 N. W. 41 (1922); Home 

Benefit Soc. v. Muehl, 22 Ky. L. Rep. 1378, 59 S. W. 520 (1901); Michael v. 

Mutual Ins. Co., 10 La. An. 737 (1855); Tucker v. Columbian National Life Ins. 

Co., 232 Mass. 224, 122 N. E. 285 (1919) ; Magoffin v. Mutual Reserve Fund Life 

Ass’n, 87 Minn. 260, 91 N. W. 1115 (1902); Biggs v. Mutual Reserve Fund Life 

Ass’n, 128 N. C. 5, 37 S. E. 955 (1901); Ins. Co. v. Scott, 136 N. C. 157, 48 S. E. 

581 (1904); Groel v. United Electric Co., 69 N. J. Eq. 307, 60 Atl. 822 (1905); 

D’Arcy v. Mutual Life Ins. Co., 108 Tenn. 567, 69 S. W. 768 (1902); Conn. 

Mutual Life Ins. Co. v. Duerson’s Ex’or, 28 Gratt. (Va.) 630 (1877); Paulus v. 

Hart-Parr Co., 136 Wis. 601, 118 N. W. 248 (1908). See Conn. Mutual Life Ins. 

Co. v. Spratley, 172 U. S. 602 (1899). 

A judgment rendered under’ the circumstances will be given full faith and 

credit in other states. Woodward v. Mutual Reserve Life Ins. Co., 178 N. Y. 

485, 71 N. E. 10 (1904) ; Birch v. Mutual Reserve Life Ins. Co., 91 App. Div. 384, 

86 N. Y. Supp. 872 (1904), aff’d without opinion, 181 N. Y. 583, 74 N. E. 1115, 
and 200 U. S. 612; Johnston v. Mutual Reserve Life Ins. Co., 104 App. Div. 544, 

550, 629, 93 N. Y. Supp. 1048, 1052, 1062 (1905); Lambert v. Mutual Reserve 

Life Ins. Co., 104 App. Div. 559, 93 N. Y. Supp. 1059 (1905). 



578 HARVARD LAW REVIEW 

public official in pursuance of the state statute may be construed 

to be revocable by the corporation, in which case service cannot 

be effected after revocation.*° On the other hand, the authority 
conferred upon the agent or public official may be construed to be 

irrevocable and applicable even to causes of action arising out- 

side the state;** but unless it can be so construed, the state does 

not have jurisdiction as to causes which did not arise within the 

state.** Even if the corporation did not expressly authorize an 

agent or state official to accept service of process, it would seem 

that the corporation even after withdrawal from the state is liable 

to suit upon causes of action which arose out of the business done 

within the state, provided the statute of the state can be con- 

strued to impose such liability.*° It is impossible to say that 

the corporation is present within the state at the time when the 

suit is brought against it; to say that it impliedly consented that 

it would continue to submit itself to the jurisdiction of the courts 

of the state after it had withdrawn from the state, is to make use 

of a fiction. 

It is believed that the theory underlying the exercise of juris- 

diction over foreign corporations can be stated without the em- 

ployment of the fiction of consent or of presence. Since a state 

may, without violating any constitutional limitation, forbid a 

foreign corporation to do business within the state unless and 

85 People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 79 (10918); 

Swann v. Mutual Reserve Fund Life Ass’n, 100 Fed. 922 (C. C. D. Ky., 1900); 
Friedman v. Empire Life Ins. Co., ror Fed. 535 (C. C. D. Ky., 1899); Millan 

v. Mutual Reserve Fund Life Ass’n, 103 Fed. 764 (C. C. W. D. Va., 1900) ; Cady 

v. Associated Colonies, 119 Fed. 420 (C. C. N. D. Cal., 1902); Guthrie v. In- 

demnity Ass’n, ror Tenn. 643, 49 S. W. 829 (1899). 

36 See Patton v. Continental Casualty Co., 119 Tenn. 364, 104 S. W. 305 

(1907). 
87 Hunter v. Mutual Reserve Life Ins. Co., 218 U. S. 573 (1010), affirming 

s.c. 184 N. Y. 136, 76 N. E. 1072; Chipman, Ltd. v. Thomas B. Jeffery Co., 251 
U. S. 373 (1920); Robert Mitchell Furniture Co. v. Selden Breck Const. Co., 257 

U. S. 213 (1921); Missouri Pacific R. R. v. Clarendon Boat Oar Co., 257 U. S. 

533 (1922); Fletcher v. Southern Colonization Co., 148 Minn. 143, 181 N. W. 

205 (1921) ; Badger v. Helvetia Swiss Fire Ins. Co., 136 App. Div. 31, 120 N. Y. 

Supp. 161 (1909); Williams v. Mutual Reserve Fund Life Ass’n, 145 N. C. 128, 

58 S. E. 802 (1907). 

88 Davis v. Kan. & Tex. Coal Co., 129 Fed. 149 (C. C. W. D. Ark., 1004); 
Western Grocer Co. v. New York Oversea Co., 296 Fed. 269 (N. D. Cal., 1924). 

But see Golden, Belknap & Swartz v. Connersville Wheel Co., 252 Fed. 904 (E. D. 

Mich., 1918). 
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until it has consented to the jurisdiction of the courts of the 

state as to causes of action arising out of the business, the state 

may validly provide that the doing of business shall subject 

it to the jurisdiction of the courts of the state as to such causes 

of action.*® 

That this subjection to the jurisdiction is not necessarily the 

same as consent to the jurisdiction or as presence of the corpora- 

tion is shown also in a series of cases, which hold on the one 

hand, that if a corporation has not expressly consented to the 

jurisdiction of the courts of the state by appointing someone upon 

whom service of process may be made, it has not subjected itself 

to the jurisdiction of the courts of the state as to causes of ac- 

tion not arising out of the business done within the state; *° 

39 If a corporation does isolated acts within the state which do not constitute 

the doing of business, it does not thereby subject itself to the jurisdiction of the 

state. Rosenberg Bros. & Co. v. Curtis Brown & Co., 260 U. S. 516 (1923); 

Bank of America v. Whitney, 261 U. S. 171 (1923) ; Cannon Mfg. Co. v. Cudahy 
Packing Co., 267 U. S. 333 (1925); Hunau v. Northern Region Supply Corp., 

262 Fed. 181 (S. D. N. Y., 1920). 

40 Old Wayne Mutual Life Ass’n v. McDonough, 204 U. S. 8 (1907); Simon 

v. Southern Ry., 236 U. S. 115, 130 (1915). See George E. Osborne, “ ‘ Arising 

out of Business Done in the State,’” 7 Munn. L. Rev. 380. 
In a few cases decided subsequent to Simon v. Southern Ry., it has been held 

that an action may be maintained against a foreign corporation doing business 

within a state, even though the cause of action did not arise out of the business 
done within the state, if service is made upon an agent or officer of the corpora- 

tion, as distinguished from a public official. Atchison, T. & S. F. Ry. v. Weeks, 
248 Fed. 970, 979 (W. D. Tex., 1918) ; Reynolds v. Mo., K. & T. Ry., 228 Mass. 

584, 117 N. E. 913 (1917); Rishmiller v. Denver & R. G. R. R., 134 Minn. 261, 
479, 159 N. W. 272 (1916); Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 115 

N. E. 915 (1917); El Paso & Southwestern Co. v. Chisholm, 180 S. W. 156 

(Tex. Civ. App., 1915). See Logan v. Bank of Scotland, [1904] 2 K. B. 495. 
But no such distinction is suggested in Simon v. Southern Ry., and there are some 

cases holding that there is no distinction between the effect of service on an agent 

or officer of the corporation and of service upon a public official. Fry v. Denver 

&R. G. R. R., 226 Fed. 893 (N. D. Cal., 1915) ; Takacs v. Phila. & Reading Ry., 
228 Fed. 728 (S. D. N. Y., 1915). The Supreme Court of the United States 

cannot yet be said definitely to have declared itself on the question whether an 

action may be maintained against a foreign corporation doing business within a 

state upon a cause of action not arising out of the business done within the state, 
after service upon an agent or officer of the corporation, when the corporation 

has not expressly consented to the exercise of jurisdiction over it. In Barrow 

Steamship Co. v. Kane, 170 U. S. 100 (1898), such an action was allowed; but 

that case was decided prior to the decisions in the Old Wayne and Simon cases, 

and the difficulty raised by those cases was not dealt with. The question was 
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but on the other hand, that if the corporation has appointed an 

agent to receive service of process without limiting the authority 

of the agent to causes of action arising out of the business done 
within the state, the courts have jurisdiction as to all transitory 
causes of action no matter where arising.** These cases cannot, 
of course, be explained upon the theory that jurisdiction over 

foreign corporations is based upon the presence of the corpora. 

tion wherever it does business; nor are they consistent with the 

theory that by doing business in a state, the corporation impliedly 

consents to be bound by the laws of the state as to the exercise 

of jurisdiction. They are, however, quite consistent with the 

theory that by doing business within a state, a corporation sub- 

jects itself to the jurisdiction of the state as to causes of action 

arising out of the business. 

This view is clearly expressed by Judge Learned Hand in 

Smolik v. Philadelphia & Reading Coal & Iron Co.** He said: 

“ When it is said that a foreign corporation will be taken to have con- 

sented to the appointment of an agent to accept service, the court does 

not mean that as a fact it has consented at all, because the corporation 

does not in fact consent; but the court, for the purposes of justice, 

treats it as if it had. It is true that the consequences so imputed to it 

lie within its own control, since it need not do business within the 
state, but that is not equivalent to a consent; actually it might have 

refused to appoint, and yet its refusal would make no difference. The 

court, in the interests of justice, imputes results to the voluntary act of 

doing business within the foreign state, quite independently of any 
intent.” 

left open in Pa. Fire Ins. Co. v. Gold Issue Mining Co., 243 U. S. 93, 95 (1917); 
Chipman, Ltd. v. Thomas B. Jeffery Co., 251 U. S. 373, 379 (1920); and Davis 

v. Farmers’ Co-operative Equity Co., 262 U. S. 312 (1923). If a state cannot 

exercise jurisdiction over a foreign corporation doing business in the state as to 

causes of action not arising out of that business by service upon a public official, 
it is difficult to see why it should be allowed to exercise jurisdiction by service 

upon an officer or agent of a corporation. The difference is merely one of the 
form of notification since the basis of jurisdiction is the same in both cases. Ii 

the state has jurisdiction over the corporation for the purpose of the action, either 

form of notification is sufficient; if the state has not jurisdiction, neither form of 

notification is sufficient. 
41 Pa. Fire. Ins. Co. v. Gold Issue Mining & Milling Co., 243 U. S. 93 (1917); 

Smolik v. Philadelphia & Reading Coal & Iron Co., 222 Fed. 148 (S. D. N. Y, 

1915); Bagdon v. Philadelphia & Reading Coal & Iron Co., 217 N. Y. 432, 1! 

N. E. 1075 (1916). 

42 222 Fed. 148, 151 (S. D. N. Y., 1915). 
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This decision was approved by the Supreme Court in Pennsyl- 

yania Fire Insurance Co. v. Gold Issue Mining Co.” 
It might be supposed from the language used in some of the 

decisions that the power of a state to subject a foreign corpora- 

tion doing business in the state to the jurisdiction of the courts 

of the state is due to the power of the state altogether to ex- 

clude the corporation from doing business in the state. But this 

isnot so. Although a state cannot under the Constitution and 

laws of the United States forbid a foreign corporation to engage 

in interstate commerce within the state, a foreign corporation by 

doing business within the state, although the business is confined 

to interstate commerce, subjects itself to the jurisdiction of the 

state as to causes of action arising out of the business.** 

It is submitted that an individual nonresident as well as a 

foreign corporation may be subjected to the jurisdiction of a 

state, if he does acts within the state which he might constitu- 

tionally be forbidden to do until he had agreed to submit him- 

self to the jurisdiction of the state. It is true that an individual 

under the constitutional guaranties as to privileges and immuni- 

ties of citizenship may not be prevented from doing many things 

which a foreign corporation can be prevented from doing. Dif- 

ficult questions may arise as to what acts a state may consti- 

tutionally forbid a nonresident to do without first consenting to 

the jurisdiction of the courts of the state over him; but once it is 

settled that the act is one which a state may constitutionally for- 

bid a nonresident to do without first consenting to the jurisdic- 

tion of the courts over him, it would seem that the state may 

constitutionally subject him to the jurisdiction of the courts if 

he does such an act. 

Since the Supreme Court of the United States has held in 

Kane v. New Jersey that a state may forbid a nonresident to 
operate an automobile within the state unless he has authorized 

a state official to receive service of process in actions brought 

against him arising out of the operation of the automobile within 

the state, it would seem that a state may validly provide that 

the operation of an automobile within the state by a nonresident 

*8 243 U.S. 93 (1917). 
44 International Harvester Co. v. Kentucky, 234 U. S. 579 (1914); Reynolds 

». Missouri, Kansas & Texas Ry., 224 Mass. 379, 113 N. E. 413 (1916). 
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shall subject him to the jurisdiction of the courts of the state 

in such actions, although he has not expressly consented to the 

exercise of jurisdiction over him. It is believed, therefore, that 

the decision of the Supreme Judicial Court of Massachusetts in 

Pawloski v. Hess is sound.*® 

It may be suggested that the decision in Flexner v. Farson,* 

precludes the recovery of the plaintiff in Pawloski v. Hess. In 

Flexner v. Farson an action of debt was brought in Illinois upon 

a Kentucky judgment. It appeared that the cause of action 

on which the judgment was based arose in Kentucky; that the 

defendants were not resident in Kentucky, but were, at the time 

the cause of action arose, doing business in Kentucky as partners 

through one Washington Flexner, as their agent; that service 

was made upon him after he had ceased to act as such agent; 

that the defendants did not appear in the action; and that the 

Kentucky court thereupon rendered judgment against them by 

default. A statute of Kentucky provided that “ In actions against 
an individual residing in another State, or a partnership, associa- 

tion, or joint stock company, the members of which reside in 

another State, engaged in business in this State, the summons 

may be served on the manager, or agent of, or person in charge 

of, such business in this State, in the county where the business 
is carried on, or in the county where the cause of action oc- 
curred.” The Illinois court gave judgment for the defendants, 

and this judgment was affirmed by the Supreme Court of Illinois. 

The plaintiff, contending that full faith and credit were denied 

to the Kentucky judgment, brought the case on writ of error to 

the Supreme Court of the United States, which affirmed the 

Illinois judgment. Mr. Justice Holmes said: * 

“Tt is argued that the pleas tacitly admit that Washington Flexner 

was agent of the firm at the time of the transaction sued upon in Ken- 

45 The case of Pawloski v. Hess has aroused a considerable amount of com- 
ment in legal periodicals owing to the importance of the question involved not 

only in itself but in its bearing upon the broader question of the possible founda- 

tions of the jurisdiction of the states over nonresidents. The decision of the 

Supreme Judicial Court of Massachusetts has been approved in several law 

reviews. See E. W. Hinton, “Substituted Service on Non-Residents,” 20 Itt. L. 

Rev. 1. See also 25 Cor. L. Rev. 208; 38 Harv. L. Rev. 111; 34 YALE L. J. 415; 

5 B. U. L. Rev. 46. See 9 Munn. L. Rev. 362. A contrary view was taken in 73 

U. or Pa. L. Rev. 171. 

46 248 U. S. 289 (1919). 47 248 U. S. 289, 293 (1919). 
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tucky, and the Kentucky statute is construed as purporting to make him 

agent to receive service in suits arising out of the business done in that 
State. On this construction it is said that the defendants by doing 
business in the State consented to be bound by the service prescribed. 

The analogy of suits against insurance companies based upon such serv- 

ice is invoked. Mutual Reserve Fund Life Association v. Phelps, 190 

U. S. 147. But the consent that is said to be implied in such cases is 
a mere fiction, founded upon the accepted doctrine that the States could 

exclude foreign corporations altogether, and therefore could establish 

this obligation as a condition to letting them in. Lafayette Ins. Co. v. 

French, 18 How. 404. Pennsylvania Fire Ins. Co. v. Gold Issue Mining 

& Milling Co., 243 U.S. 93, 96. The State had no power to exclude 
the defendants and on that ground without going farther the Supreme 

Court of Illinois rightly held that the analogy failed, and that the Ken- 

tucky judgment was void. If the Kentucky statute purports to have 

the effect attributed to it, it cannot have that effect in the present 

case.” 

It is possible to support the case of Flexner v. Farson upon the 
ground that the person who was served as agent of the defendants 

had ceased to be agent at the time of service and that therefore 

the statute was not complied with and the Kentucky court never 

obtained jurisdiction over the defendants.** Mr. Justice Holmes; 

however, as has been seen, rested the case upon the broader 

ground that a state may not validly provide that nonresident 

individuals by doing business within the state subject themselves 

to the jurisdiction of the courts of the state even as to causes of 

action arising out of the: business done within the state. It is 

clear that the state could not have prevented the defendants from 

doing business within the state without violating the provisions 
of Article IV, Section 2, of the Constitution of the United States, 
whereby the citizens of each state are entitled to all privileges 

and immunities of citizens in the several states, and of the Four- 

teenth Amendment forbidding the states to make or enforce any 

law abridging the privileges or immunities of citizens of the 

United States. A state may, however, under the police power 

make reasonable and non-discriminatory regulations as to the 

conduct of business done within its borders.*® And it would seem 

that it is not unreasonable to require nonresidents who wish to 

48 See transcript of record, pp. 8 and 9. 
49 Sligh v. Kirkwood, 237 U. S. 52 (1915). See also 32 Harv. L. Rev. 887. 
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carry on business within the state to agree to be answerable 
in the courts of the state as to causes of action arising out of the 

business.’ The court seems, however, to have taken the view 

that this would not be reasonable and that the state could not 

constitutionally impose this condition upon the doing of an ordi- 

nary business by individual nonresidents within the state. If 

the state cannot, without violating the Constitution, forbid the 

doing of business by a nonresident unless and until he has con- 

sented to the jurisdiction of the courts of the state, of course 

it cannot validly provide that the doing of business by a non- 

resident shall subject him to the jurisdiction. 

The case of Flexner v. Farson is far from holding that if the 

state could have excluded a nonresident unless he had consented 

to the jurisdiction, it could not have subjected him to the juris- 

diction. The case would be more nearly in point if the business 

had been one involving immediate danger to life and property. 

In such a case can it be doubted that the state might regulate 

the business by compelling the nonresident to consent to the 

jurisdiction of the courts of the state as to causes of action due 

to injuries arising out of the business; or by providing that he 

should by engaging in such a business subject himself to the 

jurisdiction of the courts as to such causes of action? ™ 

50 See Austin W. Scott, “ Jurisdiction Over Nonresidents Doing Business Within 

a State,” 32 Harv. L. Rev. 871. 

51 Even if a state may not, under the doctrine of Flexner v. Farson, ordi- 

narily subject a nonresident carrying on business within the state to the juris- 

diction of its courts, it is possible that a state may constitutionally provide that 
a nonresident carrying on certain types of business requiring special regulations in 

order to prevent fraud, although not involving danger to life or property, shall 

be required to secure a license and that such a license shall not be issued unless 

the nonresident first appoints an agent or public official as his attorney upon 
whom service of process may be made in actions arising out of the business. 

In a number of states the so-called Blue Sky Laws provide that brokers or 

dealers in securities must be licensed and require the broker or dealer whether a 

corporation, partnership or individual, to appoint a public officer as his attorney 

upon whom processes may be served in actions brought against him. The Blue 

Sky Law of Ohio was held to be constitutional in Hall v. Geiger-Jones Co., 242 
U. S. 539 (1017). Although the Ohio law contains a provision requiring the 

appointment of a public officer as attorney to receive service of process, nc men- 

tion was made of this provision by the court. 
In Dragon Motor Car Co. v. Storrow, 205 N. W. 694 (Minn., 1925), the 

appointment of a public officer as attorney was construed not to apply to causes 

of action arising outside the state. If the statute had been construed as requir- 
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CoNCLUSION 

It would seem then that it is possible in some cases for a 

state to exercise, through its courts, jurisdiction over a person not 

served ‘with process within the state, not domiciled within or a 

citizen of the state, and not actually consenting to the exercise 

of jurisdiction. It would seem that if a state may, without vio- 

lating any constitutional limitation, forbid the doing of certain 

kinds of acts within the state unless and until the person doing 

such acts has consented to the jurisdiction of the courts of the 

state as to causes of action arising out of such acts, the state 
may validly provide that the doing of such acts shall subject him 

to the jurisdiction of the courts of the state as to such causes of 

action. It would seem that a continuous series of acts such as 

constitute the doing of business, and acts involving danger to life 

and property, are acts of this kind. The doing of business within 

a state by a foreign corporation is undoubtedly sufficient to sub- 

ject the corporation to the jurisdiction of the state as to causes 

of action arising out of the business, although the corporation 

has not actually consented to the exercise of jurisdiction, since 

the state might constitutionally have excluded the corporation. 
And even though the state could not constitutionally have ex- 

cluded the corporation altogether because it was seeking to carry 

on interstate commerce only, still the doing of business within 

the state by the corporation subjects it to the jurisdiction of the 

state as to causes of action arising out of the business done within 

the state, since the state might have made it illegal for the corpo- 

ration to carry on the business until it had consented. It would 

seem that it would be reasonable to hold that a state has the 

same power to subject a nonresident individual séeking to carry 

on business within the state to the jurisdiction of the courts of 

the state as to causes of action arising out of that business; but 

the decision in Flexner v. Farson makes it doubtful whether a 

. State has such power. It is clear, at any rate, that a state has 

ing the appointment of the public officer as attorney to receive process in causes 
of action arising outside the state, it would seem that it would have been un- 
constitutional as applied to individual nonresidents. 

In Oklahoma a statute has been enacted requiring nonresident real estate brokers 

and salesmen to appoint a public officer as attorney to receive service of process. 

1925 Oxxa. Laws, c. 129, § 10. 
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power to forbid a nonresident to do acts within the state involv- 

ing danger to life or property unless he first consents to the 

exercise of jurisdiction over him by the courts of the state as to 

causes of action arising out of those acts. It would seem that 

a state may subject a nonresident doing acts within the state, 
involving danger to life or property, to the jurisdiction of the 

courts of the state as to causes of action arising out of those 

acts. In particular, it would seem that a state may subject a 

nonresident operating an automobile within the state to the juris- 

diction of the courts of the state as to causes of action arising 

out of the operation of the automobile. 

Austin Wakeman Scott. 

Harvarp Law SCHOOL. 
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THE BUSINESS OF THE SUPREME COURT OF THE 

UNITED STATES —A STUDY IN THE 

FEDERAL JUDICIAL SYSTEM 

IV. FEDERAL CourRTS OF SPECIALIZED JURISDICTION 

I 

© ype growing penetration of government into affairs, to 
counterbalance powerful economic forces, has called for in- 

creasing consideration of the means whereby governmental con- 

trol may become effective. Perhaps the central juristic prob- 

lem of our time is: to harmonize “law in action” with “law in 

books.” * The enormous legislative activity which began about a 

generation ago was concerned with intricate and technical issues. 

Old principles, like the common law of carriers, not only had to 

be adapted to new conditions, but new instruments had to be 

invented for the vindication of these old principles. The gen- 

eral doctrines governing public utilities were simple enough, but 

the subtlest difficulties were encountered in applying them. 

Problems of law became problems of administration. New in- 

struments for expertness and precision were needed. Law had 

to meet the demands of an age of specialization. 

To these requirements of a complex industrial society Con- 

gress had to respond in 1887, as soon as it began to exercise 

control over railroads. The Supreme Court itself recognized 

that without some such tribunal as the Interstate Commerce 

Commission, the public would be at the mercy of private enter- 

prise. When, a little later, the vast interests represented by 

1 See Pound, “Criminal Justice in the American City—-A Summary,” in 

CRIMINAL JusTICE IN CLEVELAND, pt. VIII, 583-584. See Roscoe Pound, “The 
Limits of Effective Legal Action,” 22 Pa. Bar Assn. Rep. 221; “ The Administra- 
tive Application of Legal Standards,” 44 Am. Bar Assn. REP. 445, 450 et seq. 

2 “An adjudication that Congress could not establish an administrative body 
with authority to investigate the subject of interstate commerce and with power 

to call witnesses before it, and to require the production of books, documents, and 

papers relating to that subject, would go far towards defeating the object for 

which the people of the United States placed commerce among the States under 

national control.” Harlan, J., in Interstate Commerce Commission v. Brimson, 

154 U. S. 447, 474 (1894). 
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claims to the public domain called for settlement by legal proc- 

ess, Congress again entrusted the task to a tribunal specially 

equipped to deal with this class of technical controversies. 

These specialized tribunals, established to exercise control over 

successive fields of legislation entered by the Government, have 

in recent years multiplied to such an extent that the legal prob- 

lems raised by them are in process of developing a distinct body 

of administrative law.* 

But the same forces which have given rise to the new ma- 

chinery and a new technique of administrative control have 

reacted upon the structure and scope of judicial control over 

these new tribunals. The same need for economy and expertness 

that led to the development of administrative agencies led to a 

demand for the same qualities on the part of courts sitting in 

judgment on these agencies. The American adaptation of the 

English judicial system, which in turn had its roots in the seven- 

teenth century, was found inadequate for modern industrialized 

America. The momentum behind specialized administrative tri- 

bunals brought forth a demand for specialized courts. Thus, an 

important phase of the history of the federal judiciary deals 
with the movement for the establishment of tribunals whose busi- 

ness was to be limited to litigation arising from a restricted field 

of legislative control. As far back as the eighties, the special 

3 Act of Mar. 3, 1891, 26 Stat. 854, as amended by the Act of Feb. 21, 1893, 

27 Srat. 470. “By article 8 of the treaty of Guadalupe-Hidalgo and article 5 

of the Gadsden treaty, the property of Mexicans within the territory ceded by 

Mexico to the United States was to be ‘inviolably respected,’ and they and their 
heirs and grantees were to enjoy with respect to it ‘guaranties equally ample 

as if the same belonged.to citizens of the United States.’ 9 Stat. 922, 929, 930} 

10 Stat. 1031, 1035. While claimants under grants made by Mexico or the 

Spanish authorities prior to the cession had no right to a judicial determination 
of their claims, Congress, nevertheless, might provide therefor if it chose to do 

so. Astiazaran v. Santa Rita Land and Mining Co., 148 U. S. 80. And it was 

for this purpose that the act of March 3, 1891, was passed, establishing the Court 

of Private Land Claims for the settlement of claims against the United States to 

lands ‘derived by the United States from the Republic of Mexico, and now em- 
braced within the Territories of New Mexico, Arizona, or Utah, or within the 

States of Nevada, Colorado, or Wyoming.’” United States v. Coe, 155 U. S. 76, 
84 (1894). The Court’s existence was continued until June 30, 1903, Act of 

April 28, 1902, 32 Stat. 120, 170. 

4 See Elihu Root, “ Public Service by the Bar,” 41 Am. Bar Assn. REP. 355; 

368; Review of Freund et al., “ Growth of American Administrative Law,” by 

Felix Frankfurter, 37 Harv. L, Rev. 638, 
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nature of patent litigation led to the sponsorship of a patent 

court. From the nineties on we encounter similar proposals for 

an admiralty court,° a land court,’ a pension court,® and other 

specialized courts.° Finally, strong influences led to the actual 

realization of the idea in the domain of customs and commerce. 

2 

The fact that the customs revenue for 1907 amounted to hun- 

dreds of millions of dollars *® furnishes one of the clues to the 

movement culminating in the Court of Customs Appeals. For 

we are dealing with the collection of what was then the chief 

source of the Government’s income. Undue delay, doubts and 

defeat in the collection of the country’s revenue, due to inapt 
legal machinery, became a matter of first concern. But the sig- 

nificance of the administration of tariff laws is only meagerly 

told in terms of the huge amounts at stake. The whole fiscal 

system of the Government was involved because of the relation 

of other sources of taxation to income from. imports.** Again, 

5 Bills to establish a patent court were introduced into Congress as early as 

Mar. 4, 1878, by Congressman Vance of North Carolina, and Mar. 11, 1878, by 
Senator Booth of California. 7 Conc. Rec. 1457, 1627. 

6 See “‘ The Supreme Court of the United States,” 2 Cent. L. J. 2. 

7 On Dec. 5, 1906, Senator Hepburn introduced a bill to establish district 

land courts and an appellate iand court. 41 Conc. Rec. 51. He reintroduced 
the bill on Dec. 4, 1907. 42 tbid. 137. During the debate in the Senate on the 
Commerce Court provisions of the Mann-Elkins Act, Hepburn again offered his 

bill in the form of an amendment. 45 ibid. 2947. 

8 Congressman Miers of Indiana on Feb. 18, 1901, introduced a bill for a pen- 

sion court. 34 Conc. Rec. 2887. Similar bills were introduced in the House by 
Boernig on Dec. 17, 1901, and Feb. 1, 1902. 35 ibid. 370, 1210. 

® Senator Clapp on Dec. 20, 1906, introduced a bill to establish a court for 
the settlement of claims by Indians against the United States. 41 ibid. 567. 

10 The customs receipts for 1907 were $332,233,362.70 out of a total of 

receipts from all sources (other than postal revenues) of $663,140,334.05; for 

1908 customs receipts were $286,113,130.29 out of a total (other than postal 

revenues) of $601,126,118.53. REP. Sec. TREAS. FOR 1907, I, 40; ibid. FOR 1908, 7. 

For 1925 customs receipts were only 14 per cent of the total. Ibid. ror 1925, 8, 11. 

11 “Tn the making of a tariff bill the prime motive is taxation and the 

securing thereby of a revenue. Due largely to the business depression which 

followed the financial panic of 1907, the revenue from customs and other sources 
has decreased to such an extent that the expenditures for the current fiscal year 

will exceed the receipts by $100,000,000. It is imperative that such a deficit 

shall not..continue, and the framers of the tariff bill must, of course, have in 

mind the total revenues likely to be produced by it and so arrange the duties 

as to secure an adequate income. Should it be impossible to do so by import 
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tariff legislation holds power of life and death over industries, 
In its repercussion the tariff vitally affects the balance between 

agricultural and industrial interests. But law means interpre- 
tation, and tariff laws especially present a maze of mysteries. 
Tariff laws mean tariff law administration.” . 

Resort to an advanced type of administrative control in the 

enforcement of the tariff accompanied the overhauling of the 

tariff system by the McKinley Act. The Customs Administra- 

tive Act of 1890** sought to add to ordinary judicial admin- 

istration the sifting process of an administrative board spe- 

cially suited to deal with the technical problems of classification 

of commodities and their valuation. While the Act allowed an 

appeal to the circuit courts, it was the expectation that the newly 

created Board of General Appraisers would largely divert from 

the courts litigation over tariff clauses. However, by allowing 

the introduction of new evidence before the circuit courts, the 

court proceedings turned into trials de novo and not reviews of 

the findings of the Board of Appraisers.** The new administra- 

tive machinery did not absorb the previous function of the courts; 

it served merely to provide another step in the chain of litigation. 

The Second Circuit, dealing with the vast imports through New 

York, was swamped with cases that were plain retrials of con- 

troversies before the Board.**° It became common practice for 

duties, new kinds of taxation must be adopted, and among these I recommend a 
graduated inheritance tax as correct in principle and as certain and easy of 

collection.” Inaugural Address of President Taft, March 4, 1909, 16 MESSAGES 
AND PAPERS OF THE PRESIDENTS, 7370. 

12 “While with the country at large the Congress is popularly believed the 
determinative body of tariff rates and schedules, as a matter of fact the courts 

and the customs administrative officers finally, in a great number if not great 

majority of cases, determine these matters. The Dingley tariff law passed Con- 

gress in July, 1897. By reason of interpretation and construction of its provisions 

whole schedules and numerous rates have been greatly changed from the supposed, 

if not manifest, purpose of Congress. These changes frequently net 10 per cent, 

15 per cent, and sometimes greater differences. ... That administration and 

judicial construction of a tariff law determine its character has been the history 

of every such law.” Report of the Board of Appraisers to the Subcommittee of 

the Senate Finance Committee, 44 Conc. Rec. 4192. 

13 Act of June 10, 1890, § 12, 26 Sra. 131, 136. 

14 See Flint in the Senate on July 7, 1909, 44 Conc. REC. 4203. 

15 The Second Circuit absorbed 85 per cent of the customs litigation. 44 

Conc. Rec. 4194. From May 1, 1908, to April 30, 1909, 207 appeals were taken 

from the Board of General Appraisers to the Southern District of New York, 
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importers to withhold testimony until the case reached the 
courts.*®° Resort to the administrative method brought, not re- 

lief through economical and expert disposition of technical litiga- 

tion, but new delays, waste, and confusion.** Under this system 

four and a half years were consumed while litigation travelled 

at a snail’s pace towards a final decision.** When the demand 

for relief became importunate in 1908, Congress passed pallia- 

tive legislation, whereby cases in the circuit court were heard on 

the record of the proceedings before the Board of Appraisers 

and appeals to the circuit courts of appeals were restricted.”® 

But a more drastic solution of the problem through the with- 

drawal of this whole field of litigation from the regular courts 

appears in Congress as early as 1906. It was proposed at that 

time to take away all jurisdiction in customs cases from the regu- 

lar federal courts and center it in a single court exclusively de- 

voted to this subject matter.*° Two years later a sub-committee 

330 appeals were disposed of, and 59 customs cases were carried to the Second 
Circuit Court of Appeals. Ibid. 4186. 

16 “This case is another illustration of the faulty procedure in this class of 

cases in permitting the parties objecting to partially present their case before the 

Board of General Appraisers, and, after losing there, then wakening up to the 

necessity of properly presenting it, and producing the evidence before the court 
which could have as easily been submitted to the Board of General Appraisers.” 

Holland, J., in United States v. Hempstead & Son, 159 Fed. 290, 291 (C. C. E. D. 

Pa., 1908). A collection of 26 cases where the Board of Appraisers was reversed 

by the court because of the introduction of additional testimony, can be found 

in 44 Conc. Rec. 4203. 

17 The following summary shows the amount of customs litigation in the 

federal courts: 
Circuit Courts Circuit Courts of Appeals Supreme Court 

Argued Not Argued Argued Not Argued 

131 36 12 

292 50 18° 

161 44 15 

737 5° 10 

See 44 Conc. Rec. 4216. That the movement for relief was directed primarily 

against the lower courts and not the Supreme Court is evidenced from the fact 
that from 1890 to 1908 the Supreme Court had passed upon only 15 appeals from — 

the Board of General Appraisers. Ibid. 4196. 

18 Ibid. 4193. The same estimate is made by Judge Somerville in a letter to 
Attorney General Wickersham on May 22, 1909. Ibid. 4200. 

19 Act of May 27, 1908, § 2, 35 STAT. 403, 404, as to which see Rep. Sec. TREas. 

FOR 1908, 64. . 
20 On May 16, 1906, Congressman Needham introduced a bill to create a 

Court of customs appeals. 40 Conc. Rec. 6995. He reintroduced this bill on 

Dec. 2, 1907, and again on April 22, 1909. 42 ibid. 23; 44 ibid. 1480. 
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of the Senate Finance Committee made a thorough inquiry into 
tariff administration in anticipation of comprehensive tariff legis- 
lation made inevitable by the campaign of 1908.” Investigation 

disclosed great losses of revenue through the existing system of 

customs administration which permitted of extensive frauds, 
fatal delays, costly conflicts in the decisions of the circuit courts 

of appeals. The fiscal system of the Government was seriously 

affected by ill-adapted legal machinery. But the courts also 

suffered through a volume of business whose nature was outside 

of their usual province of experience, and which they did not 

effectively discharge. It became in fact a serious obstruction 

to the disposition of their traditional litigation. The courts 

needed relief as much as the Government. 

A proposal which in 1906 never came out of committee became 

in 1909 part of the Payne-Aldrich Act.** Senator Aldrich spon- 

sored the measure * and secured its adoption in the Senate over 

a strong opposition led by Senators Borah,** Cummins,”* and 

Dolliver.*° A specialized court in the federal judicial system 

encountered the fear of novelty. Such a court, it was urged, 

would acquire the vices of specialization — narrowness and par- 

tiality.27_ The inadequacy of the existing situation, contended 

Senator Borah, was due not a little to defects in legislation.* 

21 This sub-committee consisted of Taliaferro of Florida, Bailey of Texas, 
Money of Mississippi, Hopkins of Illinois, Platt of New York, Hansbrough of 

North Dakota, and Burrows of Michigan. 44 Conc. REC. 4192. 

22 Act of Aug. 5, 1909, § 29, 36 SraT. 11, 105. See JupicraL Cope, 188-199. 

23 He introduced it as an amendment to Section 5 of the bill. 44 Conc. Rec. 

1656. 

24 Borah’s opposition to the measure led him, during the next session of the 

Senate, to introduce.a bill on Mar. 1, 1910, to repeal the provision of the Payne- 

Aldrich Act establishing the Court of Customs Appeals. 45 ibid. 2541. 
25 44 ibid. 4185. Senator Cummins’ opposition to the Court has continued. 

See note 33, infra. 

26 44 ibid. 4187. 

27 Ibid. 4185. 
28 “Mr. President, the fact is that for the last five or six years there has 

been growing up in this country a tendency to regard the federal court as a kind 

of emergency hospital for defective legislation. ... There has been a tendency 
and a disposition upon the part of the Government to approach the federal courts 

by telegrams and letters and private communications, and try cases in that way. 

If there has been an unfortunate use of language in our statutes, it can 

be remedied here; but it certainly ought not to be remedied by creating a court 
which will interpret the law, not as it is written, but as some one supposes it was 

written.” 44 Conc. REc. 4191. 
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Vigorous objection also was taken to dealing with such an im- 

portant change in the federal judicial system in the form of a 
tariff law rather than as an independent project.*® But Senator 

Aldrich carried the day by a vote of 50 to 26.°° The court also 

survived the conference committee,*’ which, however, changed 

its seat from New York to Washington.** In this form the Court 

of Customs Appeals came into being as part of the Act of August 

5, 1909. The activities of this court divert from the general 
stream of professional interest. But if one may judge from the 

silent acquiescence in its performance and the absence of all 

attempts to alter what was wrought by the Act of 1909, the Cus- 
toms Court has justified its creation.** 

29 See Dolliver in the Senate on July 7, 1909, 44 Conc. REC. 4189. 

30 44 Conc. REC. 4225. 

31 The opposition on the part of the House conferees was apparently not 

strong. Ibid. 4630. 

32 Other changes were also effected. Instead of having its sessions at stated 
cities, sittings of the Court were to be held within the several judicial circuits at 
such places as the Court from time to time might designate. Provisos as to the 

disposition of pending cases were also added. The clerk’s office was changed from 

New York to Washington. House Report, No. 20, 61st Cong., 1st Sess., Ser. 

No. 5591; SEN. Doc., Nos. 91 and 93, 61st Conc., 2nd Sess., Ser. No. 5576. The 

conference report was accepted, in the House by a vote of 195 to 183, and in the 

Senate by a vote of 47 to 31. 44 Conc. Rec. 4755, 4949. The Act of Aug. 5, 

1909, contained no provision for appeals to the Supreme Court. Even certiorari 

would not lie to the Court of Customs Appeals. See Payne in the House on 

July 31, 1909, 44 Conc. Rec. 4698. A limited appellate jurisdiction was con- 

ferred upon the Supreme Court by the Act of Aug. 22, 1914, 38 Stat. 703. The 

bills that culminated in this Act were introduced by Webb in the House on 

June 9, 1914, and by Overman in the Senate on July 16, 1914. 51 Conc. REc. 

10125, 12198. The question of the 5 per cent discount or drawback on imports in 

American bottoms was then pending before the Court of Customs Appeals. The 

Attorney General had ruled that this provision was void because in violation of 

treaty obligations. Importers had protested against the failure to give this re- 
duction, and claims totalling between ten and twelve million dollars had already 
accumulated against the Government. It was thus emergency legislation that 

desired to get a decision of this question from the Supreme Court. Ibid. 13986—7. 

See Five Per Cent Discount Cases, 243 U. S. 97 (1917). As a result of this Act 

an average of about two cases reaches the Supreme Court yearly from the Court 

of Customs Appeals. 

83 Senator Cummins, however, is of a different opinion. “Senator Cum- 

Mins. We have nine judges sitting in various parts of the country with the 

Board of Appraisers, who ought to be regarded as a court, and I suppose are 

technically a court. I have never seen any use for the Court of Customs Ap- 

peals.” Hearing before a Subcommittee of Senate Committee on Judiciary, 68th 

Cong., rst Sess., on S. 2060 and S. 2061 (Feb. 2, 1924), p. 39. 
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3 

The regulation of railways and the other great national utili- 

ties has always presented subtler complexities than tariff admin- 

istration and has aroused correspondingly fiercer controversy, 

From the very beginning of federal railroad regulation the 

measure of control allotted to the courts has, perhaps, presented 

the most contentious issue. In the field of utility regulation not 

only the vast clash of interests behind railroad ownership, ship- 

pers, and the gerieral public has to be resolved; unlike customs 

cases, interstate commerce litigation is also alive with prickly 

conflicts between state and national powers. The judiciary thus 

intervenes at highly sensitized points in the economic and politi- 

cal life of the country. Courts in this domain are the ultimate 

arbiters of what is one form of the taxing power of the country. 

By sanctioning cr setting aside the rate determination of the In- 

terstate Commerce Commission they may affect decisively the 

great agricultural territory of the Northwest, may mitigate or 

intensify New England’s industrial dependence upon the coal- 

producing states, determine the competitive range between the 

intermountain country and the Pacific Coast. Litigation in- 

volving railroad valuation may affect generations of security 

holders and the social life of the whole country. In adjusting 

the conflicting claims of the Federal Government and the states 

to control, the courts are involved in a perennial problem of 

American politics. The ultimate sources of judicial power in all 

these matters are the commerce and due process clauses of the 

Constitution, and the application of these clauses turns funda- 

mentally not upon any settled and easily applied legal rules but 

upon judgments of policy resting on an understanding of eco- 

nomic and industrial facts.** 

The establishment of the Commerce Court is part and parcel 

of the history of federal utility regulation beginning with Roose- 

velt’s accession to the presidency. During the decade following 

1901 enforcement of the Interstate Commerce Act is energized, 

84 See Henry W. Biklé, “ Judicial Determination of Questions of Fact Affect- 

ing the Constitutional Validity of Legislative Action,” 38 Harv. L. Rev. 6; Felix 
Frankfurter and James M. Landis, “The Compact Clause of the Constitution,” 

34 Yaue L. J. 685, 718; Walter F. Willcox, “ Need of Social Statistics As an Aid 

to the Courts,” 47 Am. L. Rev. 259. 
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and the scope of federal control is greatly extended. The Gov- 

ernment and the country were preoccupied with the so-called rail- 

road problem. It is the constant subject of presidential utter- 

ances, gives rise to continuous debate in Congress, leads to major 

legislative enactments and litigations of the first order in the 

Supreme Court. This is the period of Attorneys General Knox, 

Moody, Bonaparte, and Wickersham, and their proceedings 

against railroads; of notable railway debates in the Senate par- 

ticipated in by Beveridge, Borah, Cummins, Dolliver, La Fol- 

lette, Newlands, Spooner; and in the House by Adamson, Esch, 

Mann, and Townsend; of legislative accomplishments like the 

Elkins Act,®*® the Hepburn Act,** the Mann-Elkins Act; ** of de- 

cisions like Interstate Commerce Commission v. Baird,*= New 

York, New Haven & Hartford R. R. v. Interstate Commerce 

Commission, Texas & Pacific R. R. v. Abilene Cotton Oil Co.,*° 

the Pipe Line Cases.** 

The relation of the Interstate Commerce Commission to the 

courts has been one of the most intractable problems since the 

Federal Government embarked upon utility regulation. Fre- 

quent reversals of the Commission’s orders by the courts in the 

earlier days, the slow pace of customary court procedure in a 

domain of government where promptness is vital, conflicts in 

court decisions begetting territorial diversity where unified treat- 

ment of a problem is demanded, nuilification by a single judge, 

even temporarily, of legislative or administrative action affect- 

ing whole sections of the’ country, these and like difficulties and 

irritations led to successive measures dealing with judicial review 

under the Interstate Commerce Acts. One aspect of this move-- 

ment expressed itself vigorously in an effort to curb the courts; 

a totally different approach found the clue to the problem in the 

practical limitation of courts of general jurisdiction, with 

judges having only general experience, to deal with the pecul- 

iarly technical transportation issues which underlie this type of 

litigation. The solution for handling effectively a specialized 

class of controversies was sought in a specialized tribunal. 
—— 

85 Act of Feb. 19, 1903, 32 STAT. 847. 39 200 U. S. 361 (1906). 

36 Act of June 29, 1906, 34 STAT. 584. 40 204 U. S. 426 (1907). 

87 Act of June 18, 1910, 36 STAT. 539. 41 234 U.S. 548 (1914). 

38 194 U. S. 25 (1904). 
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As early as 1893 organizations of shippers urged the creation 

of a special court of commerce for each judicial district.” In 

1905 the proposal appeared in Congress as a procedural com- 

plement to a grant of rate-fixing powers upon the Interstate 

Commerce Commission. ‘These general aims were embodied in 

two bills, radically different in details, sponsored in the House 

by Hearst of New York,** and Townsend of Michigan.** Save 

for its inclusion of suits for damages under the Interstate Com- 

merce and Elkins Acts, the Townsend measure was essentially 
similar to the provision of the Mann-Elkins Act of 1910 which 

transferred the commerce jurisdiction of the circuit courts to a 

single court.*° The Hearst bill aimed at extensive control of the 

whole field of interstate commerce.*® It provided for a court of 

three judges with broad equity powers, with final jurisdiction save 

where the Supreme Court or the new court deemed a constitutional 

question was raised.*’ In effect the life of railroad legislation was 

to be entrusted to three judges. The whole subject was considered 

by the House Committee on Interstate and Foreign Commerce “ 

which, on January 31, 1905, reported the Esch-Townsend bill 

embodying the Townsend proposal for a court of transportation.” 

42 Mann in the House on Sept. 8, 1913, 50 Conc. REc. 4541. 

43 On Mar. 11, 1904, Feb. 20, 1905, and Dec. 4, 1905, measures of this nature 

were introduced by Hearst. 38 Conc. Rec. 3158; 39 ibid. 2960; 40 ibid. 55. 

44 39 ibid. 952 (Jan. 16, 1905). The bill was again introduced by Townsend 

on Dec. 6, 1905. 40 ibid. 200. On Jan. 21, 1905, Hepburn had also introduced 

in the House a bill to create a commerce court. .39 ibid. 1215, 2198. 

45 Ibid. 2197. 

46 The bill appears in House Report, No. 4093, 58th Cong., 3rd Sess., Ser. 

No. 4762. 

47 Review in the Supreme Court was also limited to a determination of the 
constitutional question. The proposed court of transportation was given juris- 
diction to review and enforce all orders of the Commission, including orders for 

the filing and publication of fares and charges, of suits brought by the Commis- 

sion under Section 3 of the Elkins Act, and of proceedings to aid in the produc- 
tion of testimony before the Commission. It could suspend orders of the Com- 

mission pending review whenever it deemed them “clearly unjust, unreasonable, 

or unlawful.” 

#8 House Report, No. 4093, 58th Cong., 3rd Sess., Ser. No. 4762. The com- 

mittee had under consideration 23 bills designed to give the Commission more 

power and to provide for expeditious determination upon its rulings. 
#9 39 Conc Rec. 1662. This Act was largely drafted by Assistant Attorney 

General William A. Day under the direction of Attorney General Moody and at 

the suggestion of President Roosevelt. In committee it was combined with a 

measure introduced by Congressman Esch. See 48 Conc. REc. 7959. 
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Expedition in railroad litigation was deemed the chief objec- 

tive.°° Under the then Cannon rules amendments from the floor 

of the House were barred and cloture was strict. The op- 

position, therefore, had to choose between the Townsend bill 
and the Davey bill,°* a Democratic substitute opposed to the 

principle of a special court. The Esch-Townsend bill passed the 

House ** but never emerged from the Senate Committee. The 

effort for such concentrated jurisdiction was premature, as is 

evidenced by the limited scope of railroad legislation the follow- 

ing year. The Hepburn Act, behind which was marshalled the 

full power of the Roosevelt Administration at its height, dropped 

the court provisions and confined “ action to the recommenda- 

tions of the President as contained in his annual messages of 

1904 and 1905.” * Still, in one form or another, the idea was 

kept alive in the House during succeeding years.*® It was pushed 

to fruition by President Taft who, to a unique degree among 

Presidents, was interested in the effective working of the judicial 

machinery and conversant with the details of judicial adminis- 

tration. The Court of Customs Appeals was for him a control- 

ling precedent in providing for court review under the Interstate 

Commerce Acts. In a special message to Congress he urged that 

“reasons precisely analogous to those which induced the Con- 

gress to create the Court of Customs Appeals” called for the 

establishment of a United States Commerce Court. 

President Taft’s recommendation was promptly embodied in 

a number of separate bills,°’ and was finally incorporated in a 

50 Burke from the Committee on Feb. 8, 1905: “We believed, under all the 

circumstances and the testimony, that some separate tribunal must be created in 
order to expedite the findings of the Commission and to bring speedy relief. 

Looking at the experience which the Commission has had in the past under the 

existing interstate-commerce act, we found that its efforts were thwarted from 

year to year by processes and appeals in the existing Federal courts.” 39 Conc. 

REC. 2083. \ 

51 This bill is fully set forth in 39 Conc. REc. 2101. 
52 The Davey bill was rejected by a vote of 187 to 151, and the Esch- 

Townsend bill was passed by a vote of 326 to 17. Ibid. 2205. 

53 34 Star. 584. 

54 House Report, No. 591, soth Cong., rst Sess., Ser. No. 4906, p. 3. 

55 Townsend and Hearst continued to bring their bills to the attention of 

Congress. See notes 43 and 44, supra. 

56 Message of Jan. 7, 1910, 45 Conc. Rec. 378, 379. 
57 In the Senate by Elkins on Jan. 11, 1910, 45 Conc. Rec. 501. In the 
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bill dealing comprehensively with other items of the Administra- 

tion program on railway regulation. As such it was introduced 

in the Senate by Senator Stephen B. Elkins on February 25, 
1910.°° The commerce court proposal at once drew the fire 

of the then “ insurgent ” °° group in the Senate. Senators Cum- 

mins, Clapp, and Newlands, representing this wing of the Re- 

publican majority, opposed it in a minority report of the Senate 

Committee on Interstate Commerce.*° The gravamen of their 

objection furnishes the keynote of the opposition during the 

debate of the following five months and forecasts the fate of the 

court. It was feared that the bent of mind and the environ- 
ment of the judges selected for such a court would incline them 

towards the railroads and against the public interest, in the dra- 

matic conflict of “ public ” against “ railroads,” in terms of which 

the problem of railroad control was conceived. “ We merely re- 
mind the Senate,” reported the minority, “ of the tremendous in- 

fluences that will inevitably surround the selection of such a 

tribunal.” * 

Cummins led the fight on the floor of the Senate.** Through 

a variety of parliamentary manoeuvres, he sought the elimina- 

tion of the clauses establishing a commerce court from the com- 

mittee’s bill.** He rang all the changes on his fear that such a 

court would fall under subversive influences. His efforts to de- 

House by Parker of New Jersey (by request) on Jan. 18, 1910; by Townsend 
of Michigan on Feb. 17, 1910, and Mar. 24, 1910. Jbid. 773, 2058, 3734. 

58 Ibid. 2370. 

59 See A. N. Holcombe, “ Insurgents in Congress,” 2 Cycr. or Am. Gov. 193. 

60 See 45 Conc. Rec. 2817; Sen. Rep., No. 355, 61st Cong., 2nd Sess., Ser. 

No. 5583. 

61 45 Conc. REc. 2821. 

62 On Mar. 15, 1910, Senator Cummins opened fire on the bill and continued 

through Mar. 16, 17, 18, and 19. Ibid. 3341-3386, 3463-3483. 

63 On May 16, 1910, Cummins, after the defeat of his amendment seeking to 

abolish the Court, proposed an amendment that the Court should consist of 
three judges appointed for three years, which was defeated by a vote of 35 to 

25. Ibid. 6345-6346. On the following day he offered an amendment to make 

the Interstate Commerce Commission instead of the United States defendant in 

appeals from orders of the Commission. Jbid. 6389. Smith of Michigan amended 

the Cummins amendment by providing that the Commission upon its own motion 

might also appear as defendant. This was adopted by a vote of 40 to 23. Jbid. 

6445-6462. 

64 “T do know that any judicial tribunal appointed or selected for the pur- 

pose only of adjusting or determining disputes between the great railway com- 
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feat the court failed by a vote of 37 to 28.° Senator Beveridge 
labored against the court by flank movements of obstruction.® 

Later La Follette unsuccessfully moved a number of restrictive 

amendments.®’ Borah and Hepburn of Idaho voiced the fears of 

shippers as well as the general objection to the innovating tend- 
ency towards specialized courts.°*° The Democrats under the 

panies of the country and the people of the country will be subjected to that 

suspicion which naturally arises in the human heart. You can not subdue it; 

you can not overcome it.” Cummins on Mar. 18, 1910, 45 Conc. REc. 3348. To 

like effect was Senator Shively: “ A special court is apt to become the subject of 
special distrust, whatever may be the character of the judges. The wide variety 

of subject-matter passing through the court of general jurisdiction in itself assures 

public confidence in the court and tends to correct any possible special bias in 

the court itself. The mighty tide of human interests involved in railway inter- 

state commerce should never be separated and set apart from other interstate 

interests and made the subject of special jurisdiction.” Jbid. 7365. Clapp of 

Minnesota also objected to the centralizing nature of a specialized court for com- 

merce and pointed out the inconvenience it would inflict upon shippers who, in 

order to intervene, would have to travel to Washington. Ibid. 6393. 

65 Ibid. 6342. 

66 Senator Beveridge’s parliamentary skill was frequently utilized to help the 

“insurgent ” attack. 

67 On June 1, 1910, La Follette’s amendment for the physical valuation of the 

carriers’ properties was defeated by a vote of 30 to 25. Ibid. 7196. On June 3 
La Follette’s amendment to prohibit any one holding official relation to a carrier 

or owning the stocks and bonds of a carrier or in any manner pecuniarily inter- 
ested from becoming a judge of the Commerce Court was defeated by a vote of 
32 to 29. Ibid. 7346-7347. La Follette also proposed an amendment providing 

that the designation of judges for the Commerce Court should be by the entire 

membership of the Supreme Court instead of, as provided in the bill, by the 
Chief Justice alone. Jbid. 7347. Senator Carter replied that John Jay, Marshall, 

and the other Chief Justices “ might well turn in their graves in contemplation 
of this the first reflection proposed to be cast in the legislative halls of the United 

States upon the Chief Justices of this and succeeding times.” Ibid. 7348. The 

future biographer of Marshall, Senator Beveridge, gleefully countered by saying 
that it had cast no reflection upon the President to transfer the designation of 

these judges from him to the Chief Justice and consequently La Follette’s proposed 
transfer could be no reflection upon the Chief Justice. Senator Gore added: 

“This is a practical matter of government and should be dealt with in a practical 

way. ... I agree with Thomas Jefferson when he said that judges are as honest 

as other men, and not more so. Sir, that is the beginning and the end of the true 

estimate of judges. . . . I apprehend that if a select court had been provided to try 

cases arising under the fugitive slave law, Senators here would have objected to 

the Chief Justice then presiding designating the judges to serve upon that court.” 

La Follette’s amendment was defeated by a vote of 39 to 18. Ibid. 7348-7351. 

68 Borah inveighed against a specialized court as “engrafting upon it [the 

judicial system] a principle in utter violation of the principles upon which the 

fathers built it.” Ibid. 7364. 
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lead of Senator Bacon of Georgia supported the “ insurgents.” ® 

The fate of this proposal would have been doubtful in the Senate 

had it been considered as an independent bill. As part of the 

Administration measure ® on interstate commerce it was pur- 
posely tied up with legislation to which all parties were com- 

mitted and its rejection would have jeopardized important amend- 

ments to the Interstate Commerce Act. On a final vote ™ of the 

69 On April 7, 1910, Bacon, by amendment, sought to vest the jurisdiction 
then possessed by the circuit courts over the Interstate Commerce Commission 

in the circuit courts of appeals. Ibid. 4366, 6342. It was defeated without divi- 

sion. Ibid. 6345. On June 3 Bacon moved to strike out the Commerce Court 
provisions from the bill, questioning the “ constitutionality of an important and 

an essential feature of that court,” and because of “the great injustice which is 

to be done in the disorganization and in the mutilation of our present judicial 

system.” Ibid. 7359. Contending that the powers of a circuit judge were the 

powers of the circuit court, he claimed that the assignment of circuit judges to 

the Commerce Court for five years deprived them of their circuit powers and 

thus forced them to give up their offices for these five years and assume other 

offices. If Congress thus had the right to deprive a judge of his office for five 

years, they had the right to deprive him of it for all time. The motion was de- 

feated by a vote of 38 to 25. Jbid. 7365. This objection to the constitutionality 

of the bill was renewed during the debate on the acceptance of the conference 

report. Ibid. 8380. 

% The program of the Administration for interstate commerce legislation was 

formulated, under the President’s immediate stimulus, by Attorney General 
Wickersham, Secretary Nagel, Solicitor General Bowers, Chairman Knapp and 

Commissioner Prouty of the Interstate Commerce Commission, and Congressman 

Townsend. They drafted a tentative bill which, upon report to and approval 

by the President, was introduced in Congress. See 48 Conc. Rec. 7959. ‘‘ With 

the Committees of both Houses the Attorney General put himself in touch, and 
as a result of conferences, he rewrote many sections of the measure. When it 

was finally in satisfactory form, it wes reported by the Senate Committee on 

March 28, without amendment, and without serious Committee consideration. 

The House Committee amended it radically before reporting it on March 24.” 

Frank H. Dixon, “ The Mann-Elkins Act,” 24 Quart. J. Econ. 503, 594. “ The 

commerce court is a mere incident to the bill, and finds a place in the bill because 

of the President’s enthusiasm for speedy justice.” Kennedy of Ohio in the House 

on April 19, 1910, 45 Conc. REC. 5002. 

71 The changes that were effected by the Senate in the Commerce Court pro- 

visions of the bill are summarized by La Follette. As introduced the bill “ cre- 
ated a new court, open to the railroads, to enjoin the orders of the Interstate 

Commerce Commission, and it denied the public admission to that court upon 

the same terms. 2. It attempted to create in the commerce court the broad 

power to review and set aside the findings of the commission upon grounds other 

than those involving jurisdiction and constitutional questions. 3. It provided 

that a judge of the court of commerce upon an ex parte showing, and without 

any notice whatever to the commission, could issue a temporary injunction re- 

straining the enforcement of the commission’s order reducing rates. 4. It pro- 
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entire bill only twelve Senators were recorded in the negative.” 

The proposal went through the same fire in the House.”* The 

debate, of course, was much more meager than in the Senate, but 

the grounds of opposition and the arguments in support paral- 

leled those of the Senate. As in the Senate “ insurgent ” Repub- 

licans led by Lenroot of Wisconsin joined the Democrats ™ led 

vided no appeal from an interlocutory order or decree by the court of commerce 

granting or continuing an injunction restraining the enforcement of orders of the 

Interstate Commerce Commission.” The bill had been “ amended by providing 

that the proposed law shall not be construed as enlarging the jurisdiction now 

possessed by the courts to review and set aside the orders of the commission. 
2. It has been amended by a provision which permits appeals to the Supreme 

Court from interlocutory orders by the court of commerce.... 4. It has been 

amended by requiring five days’ notice to the commission and opportunity for 

hearing before a temporary restraining order shall be issued in any case by the 

court of commerce.” 45 Conc. Rec. 7373. The importance of these amendments 

is revealed by the subsequent history of the Commerce Court. 

72 Ibid. 7375. 

73 The bill was introduced by Townsend of Michigan on Jan. 10, 1910, and 
reported from the Committee on Interstate and Foreign Commerce by Mann on 

April 1, 1910. Ibid. 497, 4146; House Report, No. 923, 61st Cong., 2nd Sess., 

Ser. No. 5712. It was given the privileged status of an appropriation bill and the 

debate was opened on April 12. 45 Conc. Rec. 4240-4242, 4571. Mann adverted 

to the delay in the circuit courts and the injurious reaction of such delay upon 

shippers as the chief reason for establishing a Commerce Court. Ibid. 4573. 

74 Ibid. 4947. On April 26 Lenroot moved La Follette’s proposal for the 

designation of the judges by the Supreme Court Justices. Ibid. 5424. Clark of 

Missouri had already objected to the designation of these judges by the Chief 
Justice in that the latter could only be held responsible through the cumbersome 
process of impeachment. Jbid. 5410. Lenroot proposed that the first designa- 

tion of judges should be by the Supreme Court instead of by the President. Both 
amendments were adopted by votes of 143 to 118 and 135 to 131. Ibid. 5426. 

Lenroot also made a proposal to permit appeals from interlocutory orders grant- 

ing or continuing an injunction restraining the enforcement of the orders of the 

Interstate Commerce Commission. Mann opposed it as being against the bill’s 

expressed policy of expedition. Upon division the vote standing at 124 to 123, 

tellers were ordered and the amendment was rejected by a vote of 135 to 134. 
Ibid. 5428. Hubbard of Iowa also was a strong opponent of the Court. He 

objected to the increased control that it gave courts over the Interstate Com- 

merce Commission. On his motion to strike out the entire section, the vote 

stood at 131 ayes to 130 noes when Chairman Scott voted in the negative and 
defeated it. Tellers being ordered the vote stood 140 ayes to 139 noes when 

the chair again voted in the negative. Ibid. 5427. Cary of Wisconsin then 

sought to transfer the jurisdiction of the circuit courts in commerce cases to the 
circuit courts of appeals, but this was defeated by a vote of 133 to 117. Ibid. 

5427. Another energetic opponent was Lindbergh of Minnesota who considered 

the proposed Court “progressive, perhaps, in theory, but .. . reactionary in 
Practice.” Ibid. 5175. He continued: “The courts here in Washington do not, 
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by Adamson of Georgia.” The recurring argument in opposi- 

tion was perhaps best put by Hardy of Texas: 

“ Environments affect us all. Our opinions gradually take a tinge 

from our association. I do not know that this amounts to very much, 
but when you get your court set aside for the trial of one class of 
cases only, with the representatives of the United States, far removed 
from the people, upon one side, and the representatives of the great 
railroads and other corporations immediately and vitally interested on 

the other, after a while your impartial judge begins to see things in a 

little different light from what he did before.” *° 

In the House the Administration prevailed by the narrowest 

margin, that is, the casting vote of the Chairman while the meas- 

ure was in the Committee of the Whole.” On a final vote on 

the entire bill in the House as in the Senate the other provisions 

of the Mann-Elkins Act easily carried the court feature by a 

vote of 201 to 126."* When the bill got into conference,” on 

the many differences between Senate and House,*° a vain effort 

it seems to me, construe the laws and acts liberally in favor of the people, but 

more commonly resolve doubts in favor of the special interests. ... When the 

court divides five to four on a great question like that involved in that decision 

[Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429 (1895) ], it is easy to 

understand that the life environments of the judges sitting practically determine 

results.” Ibid. 5176. 

7 45 Conc. Rec. 4711-4725. Richardson of Alabama also denied that there 

was any necessity for relieving the circuit courts of this jurisdiction, and pointed 

to the additional expense that a Commerce Court would entail. Ibid. 4824- 

4852. Sims of Tennessee added his protest: “If we begin with this idea of 

creating special courts at the demand of every special interest, what is to become 

of our judicial system that has been built up under the Constitution and the 

laws of Congress... ?” Ibid. 4838. Among other Democratic opponents were 
Bartlett of Georgia, Hobson of Alabama, Macon of Georgia, and Sulzer of New 

York. The latter, however, proposed that the court be constituted by three 

instead of five judges and that its decisions should be final in all save constitu- 

tional questions. Jbid. 5418. Adamson, just before the final vote was taken, 

moved to recommit the bill with instructions to strike out the sections dealing 

with the Commerce Court. The motion was rejected by a vote of 176 to 157. 

Ibid. 6032. 

7 Ibid. 5162. 

77 See note 35, supra. 

78 45 Conc. REC. 6033. 

79 The Senate conferees were Elkins, Aldrich, and Foster. Mann, Wanger, 

and Adamson represented the House. Jbid. 7564. Newlands was later named in 

place of Foster. Ibid. 8148. 

80 The bill as reported to the Senate, as passed by the Senate, as passed by 
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was once more made to eliminate the court provisions.” But 

on June 18, 1910, the bill establishing the United States Com- 

merce Court became law.*? 

4 

The enterprise was launched in unfavorable winds. It early 

encountered a heavy sea. The creation of the Court was respon- 

sive neither to the eager desires of a majority opinion in Con- 

gress nor to the pressure of professional judgment.** It thus 

started out without the powerful backing of widespread political 

or professional goodwill. Moreover, it was ushered into exist- 

ence at a time when the steady resort to the injunction in con- 

troversies of public concern was turned into an intense issue of 

party politics. The aggressiveness of Roosevelt’s policies partly 

derived from, and partly stimulated, new economic alignments, 

and the courts were inevitably called upon to act as arbiters 

between their conflicting demands. The issues were bound to 

arouse the heat of politics. Popular thought and feeling became 

impatient of what to them seemed the intrusion of the courts 

into political conflicts. To the popular imagination the courts 

in these matters were obstructions to the tide of social progress.** 

the House, is printed in three parallel columns in Sen. Doc., No. 606, 61st Cong., 

and Sess., Ser. No. 5653, 45 Conc. REc. 7446. 

81 Newlands, who had been appointed to the conference committee in place of 

Foster, asserted that because of his dissentient views he had been excluded from 

participation in the proceedings. See 45 Conc. Rec. 8148. 

82 36 STAT. 5309. 

83 Borah in the Senate on Oct. 3, 1913, 50 Conc. Rec. 5427. Despite the 
fact that the proposal for a commerce court was for years pending in Congress, 

it evoked no comment from the legal profession. Legal periodicals and bar asso- 

ciation reports are barren, save for negligible descriptive articles. Two contem- 

porary articles by economists are however, to be noted. See William Q. Rysley, 

“Present Problems in Railway Regulation,” 27 Por. Sct. Quart. 428; Frank H. 
Dixon, “‘ The Mann-Elkins Act, Amending the Act to Regulate Commerce,” 24 

Quart J. Econ. 593. A complete bibliography appears in Hearing before Sub- 

committee of Senate Committee on Appropriations on H. R. 26680, Jan. 6, 1913, 

PP. 59-64. 
84“ | | courts are less and less competent to formulate rules for new rela- 

tions which require regulation. They have the experience of the past. But 

they do not have the facts of the present. They have but one case before them, 

to be decided upon the principles of the past, the equities of the one situation, 

and the prejudices which the individualism of common law institutional writers, 

the dogmas learned in a college course in economics, and habitual association with 
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The railroad problem furnished a dominant economic issue. 

It cut across party lines. Demand for increasing governmental 

control was voiced by both party platforms in the campaign of 
1904, although in each party there were varying shades of opin- 

ion concerning the proper relation of railroads and govern- 

ment. The legislation which eventuated had all the scars of 

compromise. What was achieved on the statute books had still 

to be given validity and meaning by the courts. The Hepburn 

Act of 1906, which first gave the Interstate Commerce Commis- 

sion the power to make rates, triumphed none too easily in its 

passage through Congress over resourceful interests still nur- 

tured in laissez faire. The Mann-Elkins Act of 1910 somewhat 

invigorated the Hepburn Act, but it took several years before 

the enlarged powers of the Interstate Commerce Commission, 

sought to be achieved by this legislation made themselves felt.*° 

the business and professional class, must inevitably produce. It is a sound in- 

stinct in the community that objects to the settlement of questions of the highest 

social import in private litigations between John Doe and Richard Doe. It is 

a sound instinct that objects to an agricultural view of industrial legislation. 

Judicial law-making for sheer lack of means to get at the real situation, oper- 

ates unjustly and inequitably in a complex social organization. ... Courts are 

fond of saying that they apply old principles to new situations. But at times 
they must apply new principles to situations both old and new. The new prin- 

ciples are in legislation. The old principles are in common law. The former are 

as much to be respected and made effective as the latter— probably more so as 

our legislation improves. The public cannot be relied upon permanently to toler- 

ate judicial obstruction or nullification of the social policies to which more and 

more it is compelled to be committed.” Roscoe Pound, “Common Law and 
Legislation,” 21 Harv. L. Rev. 383, 403-4, 406-7. “Courts continued to ignore 

newly arisen social needs. They applied complacently 18th century conceptions of 

the liberty of the individual and of the sacredness of private property. Early 19th 

century scientific half-truths, like ‘The survival of the fittest,’ which translated 

into practice meant ‘The devil take the hindmost,’ were erected by judicial sanc- 

tion into a moral law. When statutes giving expression to the new social spirit 

were clearly constitutional, judges, imbued with the relentless spirit of individ- 

ualism, often construed them away. ... In the course of relatively few years 

hundreds of statutes which embodied attempts (often very crude) to adjust legal 
rights to the demands of social justice were nullified by the courts, on the 

grounds that the statutes violated the constitutional guaranties of liberty and 
property. Small wonder that there arose a clamor for the recall of judges and 

judicial decisions and that demand was made for amendment of the constitutions 

and even for their complete abolition. The assaults upon courts and constitu- 

tions culminated in 1912.” Louis D. Brandeis, “The Living Law,” 1o I:t. L. 

Rev. 461, 464; BranpEIs, Business — A PROFESSION, 349-350. 

85 From the Hepburn Act of 1906 until the establishment of the Commerce 

Court only 57 suits had been instituted in the circuit courts, of which only 24 
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The powerful forces and tendencies which unsuccessfully op- 

posed enactment transferred their interest to litigation. Invali- 
dation and interpretation were invoked by suits in equity to 
nullify or at least mitigate in court what could not be averted in 

Congress. These were the turbulent waters upon which the 

Commerce Court embarked, and the impact of these forces, 

instead of being divided among the various circuit courts 

throughout the country, was now concentrated upon a single 

court which had been given exclusive jurisdiction over these 

contested issues. In addition, it had all the difficulties of a new 

court, including the task of working out the scope and nature of 

its jurisdiction. As was true of the Interstate Commerce Com- 

mission itself in earlier days,** the Commerce Court encountered 

numerous reversals by the Supreme Court on so-called questions 

of jurisdiction. What was merely a permissive resolution of 

doubt, largely inherent in the situation or in the ambiguities of 

legislation, with a corrective process available in the Supreme 

Court, was interpreted by popular feeling, ill-equipped fairly to 

judge these technical issues, as a conscious attempt on the part of 

the Commerce Court to usurp authority. To reversals on jurisdic- 

tional grounds were added reversals on substantive questions, 

and, unfortunately, questions full of dramatic interest around 

which clustered strong popular emotions. Everything combined 

to make the Court, and that very quickly, a battered bark. 

The Commerce Court opened its session in Washington in Feb- 

tuary, 1911, with thirty-three cases transferred to it from the cir- 

cuit courts. Probably no court has ever been called upon to ad- 

judicate so large a volume of litigation of as far-reaching import 

in so brief a time. A succession of now classic cases promptly 

appeared on its docket. The Intermountain Rate Cases,*" the 

Pipe Line Cases,** the Shreveport Case,** the Tap Line Cases,*° 

Louisville & Nashville R. R. Co. v. Interstate Commerce Com- 

had been determined. The remaining 33 were transferred to the Commerce 

Court. 48 Conc. Rec. 6144. 

86 The Commission was reversed in all but two of the first 23 cases in which 

the aid of the courts in enforcing its orders was sought. Ibid. 10945. 

87 234 U.S. 495 (1914), reversing 191 Fed. 856 (1911). 

88 234 U. S. 548 (1914), modifying 204 Fed. 798 (1913). 

89 234 U. S. 342 (10914), affirming 205 Fed. 380, 391 (1913). 

90 234 U.S. 1 (1914), affirming 209 Fed. 244 (1913). 
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mission,' Procter & Gamble Co. v. United States,’ Goodrich 

Transit Co. v. Interstate Commerce Commission,” the Los 

Angeles Switching Case,®** were but the more striking cases to come 

before it.°* Ordinarily decisions of moment in the progress of 

the law are apt to pass unnoticed by Congress in the stress and 

strain of legislative life. But the work of the Commerce Court 
was involved in current political preoccupation with the whole 

question of government and the railroads.°* The extension of 

the authority of the Interstate Commerce Commission was in 

part, at least, a way of meeting popular discontent with the 

courts in the movement to effectuate newer economic policies. 

Thus the Commerce Court entered an environment partial to 

the Commission and distrustful of courts. With undoubted 

courage and disinterestedness the Court, heedless of the public 

temper, promptly began to reverse the Commission and to curb 

its activity. But its legal wisdom was not equal to its indiffer- 

ence to popular sentiment. For the Commerce Court was itself 

promptly reversed and curbed by the Supreme Court.*’ For use 

227 U. S. 88 (1913), reversing 195 Fed. 541 (1912). 

225 U. S. 282 (1912), reversing 188 Fed. 221 (1911). 

224 U. S. 194 (1912), reversing 190 Fed. 943 (1911). 

234 U.S. 315 (1914), reversing 188 Fed. 241 (1911). 

04 cases were docketed in the Commerce Court. 43 decisions were ren- 

dered, including one rehearing. Appeals were taken in 22 cases, of which 13 

were reversed, 2 modified, and 7 affirmed. The following table gives an indica- 

tion of the work of the Court: 

Judges Opinions Concurring Dissenting Concurring Dissenting 
Delivered Opinions Opinions in Dissents without Opinions 

I 

Archbald 

Carland 

I 

I 
Per Curiam . 

Totals 7 : 

96 Memorials for the abolition of the Court were presented to Congress on 

Dec. 18, 1911, by the Railroad Commission of Nevada, and on May 23, 1912, by 

the Arizona Legislature. 48 Conc. REC. 450, 6993. 
®7 Five decisions were rendered by the Supreme Court during the October 

Term, 1911. The Commerce Court was reversed in Interstate Commerce Com- 
mission v. Goodrich Transit Co., 224 U. S. 194 (1912); Procter & Gamble Co. 

v. United States, 225 U.S. 282 (1912); Hooker v. Knapp, 225 U. S. 302 (1912); 

and Interstate Commerce Commission v. Baltimore & Ohio R. R., 225 U. S. 326 

(1912). It was affirmed in United States v. Baltimore & Ohio R. R., 225 U. S. 

306 (1912). 
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on the hustings, here was rich material for judicial critics. More 

important, however, the Court itself thus furnished apparent 

vindication of the foreboding prophecies of those who had bit- 

terly contested its creation. The movement for its abolition, 

which was promptly under way, thus assumed the character of 

a revolt against the Administration and an insistence on the 

fulfillment of party pledges. 

Sims of Tennessee led this movement. The Democrats were 

now in control of the House. On December 4, 1911, at the open- 

ing of the Second Session of the Sixty-second Congress, he intro- 

duced a bill transferring the jurisdiction of the Commerce Court 

to the district courts, providing for the return to the former 

practice of making the Interstate Commerce Commission and 

not the United States the defendant in suits involving its orders 

and imposing added restrictions upon the issuance of temporary 

injunctions.*® Hearings upon the Sims bill were held by the 

Committee on Interstate Commerce at which Attorney General 

Wickersham appeared in person to defend the Commerce 

Court.*°° Despite vigorous opposition and insistence that insuffi- 

cient time had elapsed to make a just estimate of the worth of 

such a court, the bill was favorably reported.** But to evade 

the President’s known opposition and to avert if possible his 

veto, the proposal for the Court’s abolition was made part of one 

of the great appropriation bills of 1912.*°* When this section 

came before the House on May 1, 1912, it provoked sharp de- 

bate. The opponents of the Court urged bias of the judges, 

98 The provisions of the Mann-Elkins Act in entrusting the defense of suits 

involving orders of the Commission to the Department of Justice aroused severe 
criticism. The Commission could only appear as intervenor. According to a 
House Report the Attorney General was thereby empowered “to virtually over- 

tule the orders of this commission.” House Report, No. 472, 62nd Cong., 2nd 

Sess., Ser. No. 6131. But the transfer of the Commerce Court’s jurisdiction to the 

district courts was accompanied by a retention of the procedure which theretofore 

prevailed in the Commerce Court. 38 Stat. 208, 220. The Interstate Commerce 

Commission must, however, be given five days’ notice of applications to suspend, 

ete., its orders. Ibid. 

99 The bill is fully set forth in 48 Conc. Rec. 5761. 

100 See ibid. 6151. 

101 House Report, No. 472, 62nd Cong., 2nd Sess., Ser. No. 6131. ‘ 
102 House Report, No. 633, 62nd Cong., 2nd Sess., Ser. No. 6131. Resort 

to an irrelevant rider —a standing reproach to our legislative methods — was 

naturally a large target for the opposition. Senator Borah on Oct. 3, 1913, 
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proved, to the satisfaction of those who pressed the argument, 

by the Court’s attitude towards the Commission.“ The uni- 

formity which was hoped for from the Court, continued its 

enemies, was defeated by the persistent practice of appealing 
cases to the Supreme Court for want of confidence in the Com- 

merce Court.*** The Court’s adherents countered with facts and 

figures and arguments,’” but on final passage of this section 

only a small portion of the votes were recorded against it.” 

exposed this procedure: “Mr. President, this entire legislation in regard to the 
Commerce Court illustrates how unsatisfactory it is to deal with these questions 

as we are dealing with this particular matter. The Commerce Court was created 
under the lash. It did not represent the judgment of the Senate or of Con- 

gress at the time it was created. It was created under the influence of the 

Executive authority and against the judgment of the Legislature which enacted 

the law. It has never been satisfactory because it did not receive the deliberate 

judgment and the deliberate affirmation of Congress in the first place. It was 

not asked for by the people. There was no public demand for it. Now, we 

are undertaking, in order to amend the situation, to abolish the court at a time 

when we are not prepared to consider it as such a measure ought to be consid- 
ered.” 50 Conc. REC. 5427. 

103 Sims pointed out that the jurisdiction of the Commerce Covrt was not 

invoked to enforce orders of the Commission but was always invoked against 
them, adding: “Is it possible for any five judges to remain unbiased under such 

conditions?” 48 Conc. Rec. 5763. Shippers had only contested one-fifth of 

the orders of the Commission before the Court; the remaining four-fifths had 

been contested by the carriers. Jbid. 6147. Procter & Gambie Co. v. United 

States, 225 U. S. 282 (1912), was decided on June 7, 1912, and practically de- 

prived the Court of all jurisdiction over appeals by the shippers. The Court’s 
frequent resort to preliminary injunctions was also commented upon by the 
Commission. “In but three cases of any consequence where the Commission 

and the shippers have been opposed to the railroads, have the orders of the 

Commission been sustained even temporarily by the refusal to grant a temporary 
restraining order.” 35 Ann. Rep. I. C. C. 60 (1911). 

104 Good in the House on May g, 1912, 48 Conc. REc. 6156. 

105 Attorney General Wickersham at the hearings insisted that the Commission 

had been reversed in 56% of the cases before the circuit courts, 45% before the 
Supreme Court, and only 41% before the Commerce Court. Ibid. 6152; Hear- 

ings before House Committee on Interstate Commerce on H. R. 19078, Mar. 14, 

1912. Of 33 cases in the Supreme Court, the Commission had been reversed in 

24; whereas of 22 cases in the Commerce Court, the Commission had been sus- 

tained in 12 and partly sustained in another. H. S. Drinker, Jr., in Philadelphia 

Public Ledger, Aug. 13, 1912, quoted in 48 Conc. Rec. 10945. Stevens of 

Minnesota, the leader of the opposition in the House, pointed out that 7 of 13 

applications for preliminary injunctions had been denied by the Court. bid. 
6147. The figures, however, disclose little as to the relative importance of the 

cases. 
106 A motion to strike out the section abolishing the Court was defeated by 

a vote of 120 to 49. Ibid. 6162. 
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The Senate Committee on Interstate Commerce had reported 

in favor of the Court,’ but on the floor of the Senate the attacks 

against the Court were even more bitter than in the House. Thus, 
savage Charges of recklessness were leveled by Senator Overman 

at the expenditures of the judges for the furnishing of their court- 

rooms and even at their expense accounts while away from Wash- 

ington.*°* But the prevailing themes in debate were the tendency 

of the Court unduly to extend its scope of review over the Com- 

mission and the Court’s bias against the policies embodied in the 

Interstate Commerce Act and its amendments. By a vote of 36 

to 24 the Senate declared itself in favor of putting an end to the 

Court.*°° It then turned its attention to a crucial question which 

the House had neglected: **° What was to be done with the Com- 

merce Court judges? Smith of Georgia proposed to abolish the 

judgeships as well as the Court.’ Against this ready disposition 

were urged the usefulness of the judges to relieve congested cir- 

cuits,"** the injustice of terminating what everyone had assumed 

107 Sen, Rep., No. 832, 62nd Cong., 2nd Sess., Ser. No. 6122. 

108 48 Conc. REC. 7952-7954. 

108 Jbid. 7968. At Nelson’s suggestion the provision was amended to provide 
specifically that the district courts should possess only the powers of the Com- 

merce Court and that all appeals should lie direct to the Supreme Court. Ibid. 
71966. o j 

110 The Sims bill had contemplated the retention of the Commerce Court 

judges as circuit judges in order to relieve the circuits. House Report, No. 472, 

vend Cong., 2nd Sess., Ser. No. 6131. 

111 48 Conc. REC. 7992. 

112 Attorney General Wickersham writing on June 4, 1912, to Senator Warren 

of Wyoming thus described the situation: “This, in effect, creates a body of 

five circuit judges at large, who may be sent to places where there is a conges- 

tion of business or a shortage of judges; and but for the existence of this pro- 

vision during the last year there would have been a much greater congestion of 
public business even than there is in many parts of the United States. For in- 

stance, Judge Carland was assigned to and sat in the circuit court of appeals in 
the eighth circuit during January of this year and came back with 20 cases in 

which he had been deputed to write the opinions of the court; and I have now 

a request from the senior circuit judge of that circuit asking that he be assigned 
to sit in the circuit court of appeals at the Denver term in September. Judge 

Hunt sat in the circuit and district courts in Montana from the middle of Decem- 

ber until the end of January. He was then assigned to sit in the district court 

of Arizona during the month of April, and on May 1 he went to San Francisce 
to sit in the circuit court of appeals, to which he was assigned for May.and 

June and where he is now sitting. Judge Mack sat in Chicago in all the Fed- 

eral courts during the month of January and also during the month of March. 
On May 1 he went to Arizona, and has sat in the district court there during the 
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was to be life tenure,’’® and finally the constitutional inability 
of Congress to deprive a judge of his office save by impeach- 

ment. This last consideration led to an extended constitutional 

discussion but one less notable than the early debate of 1802 

upon the abolition of the Federalist circuit judges. Those who 

urged the constitutional limitation upon Congressional power 

went far beyond the constitutional necessities. Thus, one of 

the leaders, Senator Sutherland of Utah, revived Story’s doc- 

trine of the duty and not merely the power of Congress to estab- 

lish inferior tribunals and urged retention of the Commerce 

Court as a constitutional court."* Surely, this contention would 

not prevail with the Supreme Court. Only at a later stage of 

the debate, when the constitutionalists were reinforced by Sen- 

ators Borah, Shields, and Walsh, was the constitutional argument: 

brought into focus.*** Nevertheless Smith’s amendment passed 

the Senate without division,’** but was surrendered to the House, 

in conference,"*’ whereby the judges of the Commerce Court 

were retained as ambulatory circuit judges.** But the device 

of avoiding the presidential veto failed. On August 15, 1912, 

the doomed Court was given a further lease of life by President 

Taft. His message marshalled the arguments which in various 

forms had been put to Congress. It also mirrored a fear of the 

campaign for judicial recall which Roosevelt had launched in 

his startling speech at Ossawatamie: **” 

entire month of May. Presiding Judge Knapp has, as you doubtless know, been 

engaged for some weeks past in negotiation under the Erdman Act with Com- 
missioner of Labor Neill in the negotiations for the settlement of one of the most 

serious labor troubles which has been impending over this country for a long time. 

This feature of the usefulness of this body of judges has not been brought very 

sharply to the attention of the public.” 48 Conc. Rec. 7972. This provision for 

the assignment of Commerce Court judges is still in force and vests in the Chief 

Justice full discretion to vest such a judge with authority to sit in the district or 

circuit courts of appeals of any circuit. Donegan v. Dyson, 46 Sup. Ct. Rep. 

55 (1925). 
113 See 50 Conc. REC. 5414. 

114 48 ibid. 7994-7998. 
115 A confused summary of this debate is to be found in CARPENTER, JUDICIAL 

TENURE IN THE UNITED STATES, 88-04. 
116 48 Conc. REC. 8001. 

117 [bid. 10057. 

118 Jbid. 10334, 10500. 

119 2 CORRESPONDENCE OF THEODORE ROOSEVELT AND HENRY Casot LopGcE, 

388-391; ROOSEVELT, PROGRESSIVE POLICIES, 84. 



A STUDY IN THE FEDERAL JUDICIAL SYSTEM 611 

“T am utterly opposed to the abolition of a gourt because its deci- 

sions may not always meet the approval of a majority of the Legisla- 

ture. It is introducing a recall of the judiciary, which, in its way, is 

quite as objectionable as the ordinary popular method proposed.” **° 

The President’s veto acted merely as a stay of execution. 

Even while Congress was moving against the Court, fresh causes 

for dissatisfaction arose. In June, 1912, the Supreme Court an- 

nounced its decision in Procter & Gamble Co. v. United States *” 

depriving the Commerce Court of jurisdiction in cases of dis- 

missal of complaints by the Interstate Commerce Commission.*” 

The opponents of the Court saw in this decision merely the simple 

terms of conflict between shippers and carriers, into which for 

them the whole controversy resolved itself. By denying the 

shipper any remedy where the Commission fell into error in re- 

fusing to grant him relief, the Procter & Gamble case served to 

emphasize the character of the Court as a railroad tribunal.’* 

Efforts to remedy the procedural situation created by Procter & 

Gamble Co. v. United States*** merged into the larger move- 

ment for the abolition of the Court. But balked for the time by 

the President’s veto, the Sixty-second Congress turned its atten- 

tion to a flank movement in effect against the Court, though ac- 

120 48 Conc. Rec. 11027. An attempt to pass the bill over the President’s 

veto failed in the House, by a vote of 147 to 107. Jbid. 11035. 

121 225 U. S. 282 (1912), reversing 188 Fed. 221 (1911). 

122 As a ‘result of this decision eleven cases, then pending, were dismissed by 

the Commerce Court. 

123 The effect of this decision has too often been lost sight of in emphasizing 

legal distinctions between negative and positive orders of the Commission. See, 

eg., CARPENTER, Op. cit., 83-87. Since the ordinary function undertaken by the 

Commission in this class of cases is upon complaint by shippers against carriers, 

its real effect, as Commissioner Prouty pointed out, “was to deny the shipper 

relief against an error of law upon the part of the commission; while the carrier 
has in such cases an adequate remedy.” House Report, No. 1012, 62nd Cong., 

2nd Sess., Ser. No. 6133, p. 3. 

124 Immediately after the decision Borland of Missouri introduced a bill to 

override it which was reported to the House on July 17, 1912. It gave the Com- 

merce Court jurisdiction “over all cases brought to correct any error of law 

made by the Interstate Commerce Commission in granting or refusing to grant 

relief in any proceeding before said commission.” House Report, No. 1012, 62nd 
Cong., 2nd Sess., Ser. No. 6133. No action was taken upon the bill. A similar 

bill was introduced by Broussard of Louisiana on June 6, 1913. 50 Conc. REc. 

1926. Broussard also sought to accomplish this result by amendments to the bill 
abolishing the Court. See note 130, infra. 
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tually involving grave charges of misconduct against only one of 

its members.’*° The impeachment of Judge Archbald justly cast 

no reflection against the Court as an institution nor any of its 

other members. Hence we find that during the final stage of the 

movement for the abolition of the Court, the Archbald impeach- 

ment does not figure in the debate. Yet the mere fact of the 

impeachment was a weighty, even if inarticulate, factor. For the 

conviction of one of the judges, although on conduct wholly 

peculiar to him and originating largely prior to his appointment 

as a Commerce Court judge, because it involved the use of his 

influence to secure favors from carriers litigating before him, 

confirmed the widespread claim of railroad bias and partisanship 

deemed inevitable in the very nature of so specialized and con- 

centrated a tribunal as the Commerce Court. 

When Democracy came to power on March 4, 1913, the 

Court’s doom was sealed. On June 26, Chairman Adamson of 

the House Committee on Interstate Commerce began to set in 

motion the legislative machinery for its execution.**® The pro- 

posal was again incorporated into an annual appropriation 

bill..** Although this provision, on submission to the Committee 

of the Whole, allowed amendments from the floor,*** little oppo- 

sition developed. Senator Lewis voiced the sentiment of the 

majority of both houses: 

“It is my clear judgment —and in this I am so convinced that 

nothing could move me — that whenever the citizens of a free country 

125 In February 1911 charges of misconduct on the part of Judge Archbald 

were brought to the attention of President Taft. An investigation by the De- 

partment of Justice followed and the papers were transmitted to the House of 

Representatives. Thirteen articles upon which impeachment was sought were 

presented, charging that Judge Archbald had used his influence to-secure from 
carriers litigating before him favorable contracts for the purchase of different 

properties by his business associates. Certain of the charges related to his con- 
duct in the capacity of district judge prior to his appointment to the Commerce 

Court; those upon which he was convicted, concerned his actions as a Commerce 

Court judge. Finding him guilty on six of the articles, the Senate on Jan. 13, 
1913, voted to remove him from office and disqualify him from holding any 

further office. 49 Conc. REC. 1439-1447. 
126 so ibid. 2216. 

127 On Sept. 2, 1913, Fitzgerald introduced a resolution making it in order 

to consider provisions for abolishing the Commerce Court in connection with the 

appropriation bill. Jbid. 4116. 

128 Jbid. 4310-4314. 
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lose their confidence in any established court, to maintain that court 

as an institution is a useless proceeding; because once that confidence 

is gone, all respect for its adjudications is ended and the court loses 

its usefulness either to itself as a court or as an agency of welfare to 

the community which it assumes to serve. Since this seems to be the 

view concerning the Commerce Court located at Washington, I affirm 
the opinion of the people as expressed by them in different branches 

that the Court should go. But it was not the character of all the 

judges which was aspersed; it was not the conduct of the men indi- 

vidually that was assailed; it was neither the want of capacity, as I 
understood, on the one hand nor their character on the other that 
called for this uniform condemnation; it was, rather, the assumption 

of jurisdiction and usurpation on the part of the Court —a thing 
which the public mind was not willing to accept or indorse.” 1° 

This time the House voted to abolish the judgeships together 

with the Court.**° The issue sharply divided the Senate. How 

intense was the opposition is revealed by the close margin — 25 

129 [bid. 5413. 

Arguments based on the need for expertness in railroad litigation and support 

of the Commerce Court as the fulfillment of such need were met by the claim 
that the Supreme Court had to reverse the Commerce Court in 10 out of 12 

cases. Sims in the House on Sept. 8, 1913, zbid. 4537. This figure refers to 

individual cases, several of which may have been disposed of by one decision. 

Besides the decisions referred to in note 97, supra, during the October Term, 

1912, the Supreme Court reversed the Commerce Court in Interstate Commerce 

Commission v. Louisville & Nashville R. R., 227 U. S. 88 (1913), and Omaha 
& Council Bluffs Street Ry. v. Interstate Commerce Commission, 230 U. S. 324 

(1913); partly reversed the Court in United States v. Union Stock Yard & 
Transit Co., 226 U. S. 286 (1912); affirmed the Court in United States v. Balti- 

more & Ohio Southwestern Ry., 226 U. S. 14 (1912). 

180 The amendment by Bartlett of Georgia to abolish the judgeships passed 

by a vote of 80 to 40. 50 Conc. Rec. 4543. Broussard had offered an amend- 

ment to give the district courts jurisdiction “to correct any error of law made 

by the Interstate Commerce Commission in granting the rights and granting re- 
lief in any proceeding before said commission.” Its purpose was to override the 

Procter & Gamble decision. Borland, its original sponsor, claimed that it had 

been indorsed by every traffic bureau and commercial body. Ibid. 4532-4533. 

On Sept. 15, 1913, Jones in the Senate presented a petition of the transportation 

bureau of the Seattle Chamber of Commerce supporting such a provision. Ibid. 

4937. Broussard had also offered a second amendment, to be voted upon if the 

first failed, to niake the orders of the Commission final on questions of law as 

well as of fact and forbidding courts to take jurisdiction of appeals from the 

Commission. Its purpose was to take away the right of appeal from railroads 

in that it was denied to the shippers. The amendments were defeated by votes 

of 67 to 8 and 70 to 3. Ibid. 4544. 
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to 23 — by which the Senate voted to retain the Commerce Court 
judges as circuit judges.*** When the bill went to conference, | 
the House conferees refused to concur in the retention of the 

judges,*** but the Senate view finally prevailed in the House.” 
The bill thus passed, and on October 22, 1913, the Commerce 

Court, after less than three years of life, was legislated out of 

existence.*** 

Since then the idea of a Commerce Court has not been re- 

vived. The legal profession has not questioned the political 

judgment as to the value of such a tribunal. And yet there are 

doubts to be met. The experiment was too brief; the times were 

unpropitious; the problems involved too novel and complicated 

to evoke the mature judgment alike of Congress, Commission, 

and Court. But the puzzles of governmental control over rail- 

roads, its scope and nature, still remain. “ Valuation ” alone 

is a legal quagmire. Moreover, the field of governmental super- 

vision has been immensely extended over all sorts of “ public 

utilities,” while we give little heed to the realization of the pur- 

poses behind these regulatory laws. The technique of adminis- 

tration, the qualifications of administrators, the scope of judicial 

review, in a word, the key issues in any fruitful system of utility 

regulation have hardly begun to emerge as pressing problems for 

scientific judgment. Until we have more disinterested wisdom, 

political action in regard to them necessarily is a game of blind 

man’s buff, much confused by rank partisanship or undisciplined 

hopes and fears. Recently, too, the relation of government to 

utilities has been immensely complicated by the increasing body 

of judge-made requirements of “ due process.” Courts are less 

than ever technical expounders of technical provisions of the 

Constitution. They are arbiters of the economic and social life 

of vast regions and at times of the whole country.*** In ends 

131 For the vote, see 50 Conc. REC. 5420. 
On Oct. 3, 1913, Nelson moved to strike out the section abolishing the judges. 

Ibid. 5409. Borah, Shields, and Walsh came to his support while Bacon and 

Smith of Georgia supported the House amendment. Their arguments, too de- 

tailed for repetition in this connection, compare very favorably with any upon 

this subject. 

182 Tbid. 5551. 

138 By a vote of 82 to 42. Ibid. 5596. 

184 38 SraT. 208, 219. The Court was to go out of existence on Dec. 31, 1913. 

185 Cf., e.g., Intermountain Rate Cases, 234 U. S. 476 (1914); Railroad Com- 
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not different from those pursued by statesmen, courts determine 

@ the extent to which industries ‘“ clothed with a public interest ” 

may exercise, through their rate structures, powers of taxation.*** 

The wisdom of debatable policies, like the proper scope for com- 

petition or for monopoly,'*’ policies never susceptible of quanti- 

tative judgments, is for their ultimate decision. Less than ever 

is it likely that Congress will entrust these issues to five men, 

even though invested with the authority of bench and woolsack 

and subject to the corrective scrutiny of the Supreme Court. 

But the adjustment of these conflicts, although social and eco- 

nomic in their essentials, lies largely within the control of the 

judicial power. And so the manner of its exercise will continue 

to be of paramount public importance. For the issues reach be- 

yond the specialized grasp of the legal profession, beyond the 

experience and insight of a single court, however well equipped. 

5 

The history of the movement to create a special court for 

patent litigation presents a striking contrast to the story of the 

Commerce Court. The problem of fashioning judicial machinery 

appropriate for railroad cases has been only one of the many 

tense political and economic issues in which “ the railroad prob- 

lem ” is involved. Projects for a patent court have never been 

entangled with dominant political issues; they have not touched 

popular thought or feeling. The movement is professional in 

origin and largely so in interest. Its advocates, as well as its 

opponents, have been, for all practical purposes, members of 

that very restricted fraternity, the patent bar. 

Patent law is not rooted in the ancient traditions of the common 

law, and its equitable remedies have a comparatively recent 

lineage. Equity was rarely invoked to protect patent rights ** 

mission of Wisconsin v. C. B. & Q. R. R., 257 U. S. 563 (1922); New England 

Divisions Case, 261 U. S. 184 (1923). 

186 Cf. New England Divisions Case, supra, at 196: “In other words, the 

additional revenues needed were raised partly by a direct, partly by an indirect 

tax.” 

187 Cf, “ Competition that Kills,” in BRaNDEIs, Bustvess — A PROFESSION, “243. 

138 Early English and American cases are collected in CHAFEE, CASES ON 

EourraBLe RELIEF AGAINST TorTS, 67. 
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before the Act of February 15, 1819** specifically provided 

injunctive relief. By the Patent Act of 1836 patent litigation 

was in effect turned over to the United States courts.‘*° The 

stuff of this legal business is thus peculiarly federal in charac- 

ter.*** The inventor’s rights are determined by Congress; they 

are interpreted and enforced through the federal judiciary, 

Moreover, the content of patent law is extremely technical in 

character. The layman knows little and cares less about patent 

controversies. Juries are seldom brought in contact with its 

issues.**? The legal profession has generally abandoned patent 

litigation to a specialized group of men whose legal equipment 
is supplemented if not by scientific training and aptitude, at least 

by understanding of the mechanical arts.*** “The distinguishing 

quality ” in Lord Moulton’s commanding position as a patent 

lawyer, we are told by his son and biographer, was “ his extraor- 

dinary capacity for scientific thought, even in fields wholly new 

to him.” *** In fact the “law” of patent law is not its major 

or most difficult part. The average patent case, according to a 

judge extensively versed in patent litigation, requires ‘ the care- 

ful study of intricate machinery, the manipulation of models, the 

reading and re-reading of technical evidence, the elaborate com- 

parison of documents couched in language which certainly is not 

that of common speech, the close, hard thinking, sometimes pro- 

longed for weeks. .. .”**° Here is nothing to ignite popular 

imagination. Devising judicial machinery and legal procedure 

fitted for the enforcement of patent rights inevitably becomes 
the specialized concern of those professionally engaged in this 

most technical of the “ federal specialties.” 

139 3 Strat. 481. 

140 Act of July 4, 1836, §17, 5 STAT. 117, 124. 

141 For the statutory history of the jurisdiction of the federal courts in 

patent controversies, see Root v. Railway Co., 105 U. S. 189, 191-194 (1881); 

Bate Refrigerating Co. v. Sulzberger, 157 U. S. 1, 19-24 (1895). 
142 “ During the 11 years the writer has sat on the circuit bench, there has 

not been in this court a single jury trial in a patent cause.” Lacombe, J., in 

Wyckoff v. Wagner Typewriter Co., 88 Fed. 515, 516 (C. C. S. D. N. Y., 1808), 
quoted in CHAFEE, op. cit. 70. 

1438 See Hand, J., in Parke-Davis v. Mulford, 189 Fed. 95, 115 (C. C. S. D. 

N. Y., 1911). 

144 Mouton, Lire or Lorp Movutron, 38. His researches in electricity won 

Moulton an F. R. S. Ibid. 105, 114. 

145 Lacombe, J., in Wyckoff v. Wagner Typewriter Co., supra, at 516. 
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The effective disposition of patent litigation thus presents its 

own special problems of personnel and procedure. The scope 

and method of proof, the element of time, the range of recover- 

able damages and the mode of their ascertainment have dis- 

tinctive phases in patent litigation.** Also, the most telling 

adjudications of patent controversies call for judges of special 

intellectual bent.**7 Federal judges have not often had much 

experience at the patent bar. Their equipment for patent 

business must come through study of bewildering records in 

isolated cases, enlightened by the conflicts of partisan counsel 

and partisan experts. On the other hand, narrow technicalities 

must be corrected by applying in adjudication the broad con- 

siderations of policy underlying patent legislation; patent rights 

must be enforced as part of a general system of law, particularly 

of equitable doctrines invigorated elsewhere than in patent 

soil. In patent cases, as in others, a judge must have the philo- 

sophic insight which penetrates the particular to its general 

aspects.*** 
Dissatisfaction with processes of patent litigation fashioned in 

the primitive, agricultural days of the country was bound to 

manifest itself through the patent bar as soon as the increase of 

modern inventions began to reflect itself in the courts. The 
great economic impulses after the Civil War stimulated, and were 

intensified by, the powerful forces of invention beginning with 

the seventies. Up to the close of the year 1870 there had been 

taken out, since the United States began, 120,573 patents; from 

1870 to 1911 there were issued 1,002,478 patents.*“® We have 

seen the stark inadequacy of the federal judicial organization 
of the seventies to master the demands made upon it by the 

stupendous growth of the country’s business. Programs for radi- 

cal revision of the federal judiciary were in the air. What more 

natural than to propose a segregation of patent litigation in a 

146 Cf, e.g., George P. Dike, “The Trial of Patent Accountings in Open 
Court,” 36 Harv. L. REv. 33. 

147 Cf. Hand, J., in Parke-Davis v. Mulford, supra. 

148 See, e.g., Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 

U.S. 502 (1917). 

149 Frederick P. Fish, “ Letters Patent in Relation to Modern Industrial Con- 

ditions,” 38 Am. Bar Assn. Rep. 805, 821. In 1925 there were 82,215 patent 

applications. 13 ANN. Rep. Sec. Comm. 210. 
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patent court? Bills to this end begin to appear in 1878.'° But 

while the evils of congestion in the courts at this period affected 

patent cases more seriously than others, because of the limited 

life of patent rights, demands for relief in patent litigation were 

lost in the general clamor for judicial reform. But the move- 
ment for a patent court persisted, and in 1888 bills embodying 
such a proposal came before Congress. The proposal was side- 

tracked in the Senate Judiciary Committee by Chairman Ed- 

munds to make way for the more comprehensive program of 

intermediate appellate courts.*” 

The Act of 1891, however, while relieving the Supreme Court 

of the drain of patent litigation brought new difficulties for patent 

litigants. Prior to this Act appeals from infringement suits in 

the circuit courts lay directly to the Supreme Court. While the 

delay, in those days from three to four years, in reaching a 

Supreme Court decision was costly, at least a definitive de- 

cision, protecting a patent or denying its validity throughout 

the United States, was secured. But the Act of 1891 vested 

finality of patent jurisdiction in the circuit courts of appeals, 

subject only to certification and certiorari— methods of review 

only seldom to be invoked. Uniformity was thus replaced by 

the threatened diversity of nine appellate courts of codrdinate 

jurisdiction. The danger showed itself to be a real one. Thus, 

the Seventh Circuit refused to follow a decision of the Eighth 

Circuit upholding the validity of a patent;*** and on certiorari 

the Supreme Court sustained the freedom of circuit courts of 

appeals to disregard each other.** And so it came to pass that 

a patent which gave rise to rights and liabilities in Connecticut, 

150 On Mar. 4, 1878, Vance of North Carolina introduced a bill of this nature 

in the House; on Mar. 11, 1878, Booth of California introduced a similar bill 

in the Senate. 7 Conc. Rec. 1457, 1627. 
151 See H. R. 9084, 19 Conc. Rec. 8549, and House Report, No. 3426, soth 

Cong., 1st Sess.; Report of the Committee on Patent, Trade-Mark and Copyright 

Law of the American Bar Association for 1919, 37 AM. Bar Assn. REP. 472, 478. 

152 Mast, Foos & Co. v. Dempster Mill Mfg. Co., 82 Fed. 327 (8th Circ., 
1897) ; Stover Mfg. Co. v. Mast, Foos & Co., 89 Fed. 333 (7th Circ., 1898). 

153 Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485 (1900). But where 

the validity of a patent had been sustained in one circuit, its validity is res 

judicata as between the same parties or their privies in another suit even though 
in another circuit. Kessler v. Eldred, 206 U. S. 285 (1907); Hart Steel Co. v. 

Railroad Supply Co., 244 U. S. 294 (1917). 
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Vermont, and New York was a nullity in Illinois, Indiana, and 

Wisconsin.*** Thus, to the earlier justifications for the proposal 

of a patent court, namely, a desire for specialized judges and 

speed of disposition, was added the need for uniformity in decision 

and enforcement. 

Relief through the Supreme Court was not to be hoped for. 

The condition of its docket and the general increase in federal 

litigation indicated that future legislation would curtail still more, 
and not enlarge, the obligatory appellate powers of the Supreme 

Court. To restore to the Supreme Court the right of appeal in 

patent cases was neither a likely nor a desirable event.*°° Cer- 
tification to the Supreme Court was found an unwieldy instru- 

ment;*°* nor was certiorari an adequately sensitive response to 

the need for uniformity. Every motive of the Court, in view of 

its congested calendar, was enlisted against assuming jurisdiction 

where a particular case was, after all, only a particular case and 

that, too, involving, as patent cases are apt to, much time and 

labor.*°* To be sure, later cases indicated that diversity of de- 

cisions upon a single patent in different circuits was a basis for 

granting certiorari.*** Even so, the validity of a particular patent 

must await conflicting litigation in two circuits, meanwhile leaving 

154 See, e.g., Eldred v. Breitwieser, 132 Fed. 251 (C. C. W. D. N. Y., 1904); 

Rubber Tire Wheel Co. v. Goodyear Tire & Rubber Co., 232 U. S. 413, 415 

(1914). 
155 “Tt is conceded on all hands that were conditions such as to make it 

practicable to restore the right of appeal in patent causes to the Supreme Court 

of the United States, that would be the best possible solution of the question. 

All familiar with the work of the Supreme Court realize, however, that that 

court has not the time to consider and decide patent appeals, and that to impose 

upon that court this duty would result in putting the court years behind its 

calendar.” House Report, No. 1415, 60th Cong., 1st Sess., Ser. No. 5226, p. 2. 

156 Cf, Columbus Watch Co. v. Robbins, 148 U. S. 266 (1893). 

157 “So it has been that this court, while not doubting its power, has been 

chary of action in respect to certioraries.” Forsyth v. Hammond, 166 U. S. 506, 

513 (1897). 
158 Expanded Metal Co. v. Bradford, 214 U. S. 366 (1909) ; Diamond Rubber 

Co. v. Consolidated Tire Co., 220 U. S. 428 (1911) ; Abercrombie & Fitch Co. v. 

Baldwin, 245 U. S. 198 (1917); Grinnell Washing Machine Co. v. Johnson Co., 

247 U. S. 426 (1918) ; Thomson Spot Welder Co. v. Ford Motor Co., 265 U. S. 

445 (1924); Concrete Appliances Co. v. Gomery, 46 Sup. Ct. Rep. 42 (1925). 
But on an interlocutory appeal, even though conflict exists, the Court will not 

go into the merits. Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 

301 (1909) ; Meccano v. Wanamaker, 253 U. S. 136 (1920). 
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both inventor and public in doubt. The Government, it was 
urged, by conferring letters patent grants exclusive enjoyment in 

this species of property throughout the United States. The con- 

struction of this grant should be coextensive with the rights which 

it purports to confer. The patentee, on the one hand, is entitled 

to complete protection if he has been justly given a public grant. 

On the other hand, a patent “in a broad sense deals with and 

determines the rights of the public”;*° if invalid, the public 

should have its invalidity recognized throughout the United 

States.**° A decision of a circuit court of appeals, however, gives 

rise only to a limited right; nor does even such a limited adjudi- 

cation dispose of incidental questions upon which the ultimate 

financial value of a patent may depend.*” 
And so, after the establishment of the circuit courts of appeals, 

the movement for a centralized patent tribunal grew apace. In 

1894 the American Bar Association organized a Committee on 

Patent, Trade-mark and Copyright Law’*®* which, for nearly 

twenty years, served as the spearhead for this judicial reform. 

Beginning with 1898 bills proposing such a court steadily ap- 

peared in Congress.** In 1900 a special committee of the 
American Bar Association submitted a plan “ for the creation 

of a single court of last resort in patent causes ” *** which origi- 

nated with Mr. Frederick P. Fish, the distinguished patent 

159 Electric Mfg. Co. v. Edison Electric Light Co., 61 Fed. 834, 837 (7th 

Circ., 1894). 

160 “The life of a patent is comparatively brief, and the inventor has a 

right to know as speedily as possible whether his patent is valid or not, and as 

a patent excludes all the people of the United States for a time from its use 

without the consent of the inventor, the public have a right to know as soon as 
possible whether or not they may use the article, and the decisions of the courts 

of last resort show that more than one-half of all the patents issued are invalid.” 

House Report, No. 1415, 60th Cong., rst Sess., Ser. No. 5226, p. 2. 

161 Cf, Rubber Tire Wheel Co. v. Goodyear Tire & Rubber Co., 232 U. S. 

413 (1914); Seim v. Hurd, 232 U. S. 420 (1914). 

162 77 Am. Bar Assn. REP. 71. 
163 Qn Jan. 21, 1898, Hicks introduced in the House a bill to establish a 

patent court. 31 Conc. Rec. 848. A bill to establish a court of appellate juris- 

diction in patents, trade-marks, and copyrights was introduced in the Senate by 
Hansbrough on Mar. 28, 1898, and again on Dec. 19, 1899; by Sulzer in the 

House on Jan. 4, 1900. 31 Conc. Rec. 3277; 33 ibid. 530, 686. 
164 Report of Committee of the Section of Patent, Trade-Mark and Copy- 

right Law, 23 Am. Bar Assn. REP. 543. 
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lawyer, then chairman of the Patent Committee.** The Patent 

Section of the Bar Association approved the principles of the 

report and requested the standing committee on patents to draft 

an appropriate bill.*°° The plan thus sponsored called for a court 
confined to patent litigation, “ unless it should be thought best 

to include also copyright and trade-mark cases,” and to be final 

in those cases on direct review from the trial courts, subject only 
to certification to, or certiorari by, the Supreme Court. Its 

membership was to consist of a chief justice, to be appointed 

from the circuit judges and associate judges (the Association’s 

bill later fixed the number at four) to be designated by the Chief 

Justice of the Supreme Court from among the circuit judges, to 

sit for six years.’*’ By this device for the selection of the court’s 
personnel it was hoped to achieve at once expertness and range 

of outlook in the judges. “ Experience on the bench in the field 

of general jurisprudence” would avoid the pitfalls of narrow 

specialization and thus secure “a court of judges, and not of 

mere patent lawyers.” *°* 

A bill embodying these proposals, varying only in minor de- 

tails, was before Congress for the next ten years.** The Patent 

Committee of the Bar Association year after year pressed for its 

passage,’”° but the interest of Congress could not be aroused. 

165 bid. 506, 507-510.. 

166 Jbid. 502-503. 

167 Jbid. 547. 
168 Jbid. 548. 
169 Bills to establish a patent court were introduced in the House by Sherman 

on Jan. 8, 1904 (38 Conc. Rec. 588); by Currier on Jan. 21, 1904 (ibid. 1011) ; 

by Otis on Feb. 26, 1904 (ibid. 2451); by Currier on Dec. 15, 1905 (40 Zbid. 

481); by Gilbert on Jan. 19, 1906 (ibid. 1300); by Needham on Dec. 2, 1907 
(42 ibid. 23); by Overstreet on Jan. 16, 1908 (zbid. 811); by Harrison on Mar. 

18, 1908 (ibid. 3548); by Chaney on April 6, 1908 (ébid. 4453); by Currier on 

April 30, 1908 (ibid. 5509); by Currier on Dec. 14, 1909 (45 ibid. 141); by 

Sulzer on May 18, 1911, and Aug. 14, 1912 (47 ibid. 1353; 48 ibid. 10955). In 

the Senate they were introduced by Platt on Dec. 15, 1903, on Jan. 4, 1904, and 

on Feb. 29, 1904 (38 Conc. REC. 237, 417, 2530); by Kittredge on Dec. 14, 

1905 (40 ibid. 385); by Beveridge on Jan. 22, 1906, Jan. 7, 1908, and Jan. 10, 

1910 (ibid. 1347; 42 ibid. 500; 45 ibid. 458). 

170 See Reports of the Committee on Patent, Trade-Mark and Copyright 

Laws for 1903, 1905, 1906, 1907, 1908, 1909, 26 Am. Bar Assn. REP. 460; 28 

ibid. 465; 29 ibid. 522; 31 ibid. 617; 33 ibid. 523; 34 ibid. 536. The Report for 

1903 was printed on Jan. 12, 1904, as Sen. Doc., No. 81, 58th Cong., 2nd Sess., 

Ser. No. 4588. The draft bill of the Committee was by resolution approved by 
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The demand for the court came from too specialized a group; 

the larger implications of patent litigation could not be dram- 

atized. Moreover, the circuit courts of appeals were too young 

to provoke corrective legislation; their conflicting decisions were 

attributed to inexperience rather than to defective scope of juris- 

diction. Despite all the driving force of the Patent Committee 

of the Bar Association, until 1910 only two of the many bills 

came out of committee ** and none reached passage in either 

House. 

In 1910 the momentum of this effort was greatly reinforced 

through the success of the movements for specialized courts in 

customs and commerce cases. Senator Beveridge, long a vigor- 

ous advocate of the scheme, succeeded in getting his bill favorably 

reported from the Senate Committee on Patents on February 28, 

1910.'** But the legislative response to demands for specialized 

courts had spent itself. These demands, as we have seen, 

encountered powerful opposition. The energy and the _inter- 

est behind the patent court was not equal to overcoming it. 

The Beveridge bill was referred to the Judiciary Committee of 

the Senate *™ and buried. The considerations which had en- 

listed the powerful support of President Taft for the Customs 

and Commerce Courts did not apply to a patent court. He 

was interested in the reform, but it did not have in it the ele- 

the American Bar Association in 1906. 29 Am. Bar Assn. REP. 30. Professional 

periodicals during this period are also alive with discussion. See Otto R. Barnett, 

“The Proposed Court of Patent Appeals,” 6 Micu. L. Rev. 441; Edmund Wet- 

more, “ Patent Law,” 17 Yate L. J. 101, 106; “A New Federal Court,” 20 

Green Bac 203; “ The Needed Reform of Patent Procedure,” 22 Green Bac 

408; “ The Court of Patent Appeals,” 12 Law Notes 21; 18 Harv. L. Rev. 217. 

Lay journals supported the measure. See, e.g., William Macomber, “ Patents 

and Industrial Progress,” 191 N. Am. Rev. 895. 

171 On April 9, 1908, Overstreet’s bill was favorably reported from the Com- 

mittee on Patents. House Report, No. 1415, 60th Cong., rst Sess., Ser. No. 

5226; 42 Conc. Rec. 4571. On Feb. 13, 1909, Currier’s bill was favorably 

reported. House Report, No. 2145, 60th Cong., 2nd Sess., Ser. No. 5384; 43 

Conc. Rec. 2336. It was favorably endorsed by the American Bar Association, 

the Bar Association of the City of New York, the Washington Patent Law Asso- 

ciation, the Chicago Patent Bar Association, the Bar Associations of Oregon, of 

Colorado, of the City of Denver, and of the City of Los Angeles. 

172 Sen. Rep., No. 296, 61st Cong., 2nd Sess., Ser. No. 5582. 

173 It had been passed over on Mar. 9, and was referred to the Judiciary 

Committee on April 28, 1910. 45 Conc. Rec. 2951, 5482, 
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ments of a fighting issue. On the contrary, compromises were 

suggested which in the eyes of its proponents eviscerated the 
plan. One scheme, tentatively broached by President Taft before 
the American Bar Association in 1911,'"* and embodied in a bill 

then before the Senate,’** proposed that the Commerce Court 

should be used as a patent court. A House bill sought to give 
patent jurisdiction to the Court of Appeals of the District of 

Columbia, increased, for the purpose, by two additional judges.’ 

Both compromises brought forth sharp protest from the Patent 

Committee of the American Bar Association;**’ the latter even 

addressed a remonstrance to the President *** and continued to 

press for a special patent court.*” 

But all for naught. Time made against the enterprise. The 
short-lived experience with the Commerce Court reinforced the 

opponents of specialization in judicial machinery. Legislative 

energy was increasingly diverted to more exigent issues by the 

Great War. The patent bar itself showed a change of mind. 

The death of Judge Robert S. Taylor, long chairman of its Patent 

Committee, eliminated the most persistent leader in the Bar Asso- 

ciation’s efforts for a patent court. A postponement of the mea- 

sure, because of the circumstances engendered by the War, 
eventually ripened into hostility to the plan in the house of its 

friends. In 1918 the Patent Committee raised anew “ the con- 

siderations which must be weighed against the advantages [of a 

court of patent appeals] which its advocates anticipate from its 

enactment ” and urged that “ discussion of their relative merit 

174 36 Am. Bar Assn. REP. 53, 55. 

175 Introduced by Bacon on May 18, 1911. 47 Conc. REC. 1299. 

176 Jbid. 1196. 

177 36 Am. Bar. Assn. REP. 417; 37 ibid. 472. 

178 37 Am. Bar AssNn. REP. 473. 

179 In answer to the contention that a court devoted exclusively to patent 
cases would not be sufficiently occupied, the Patent Committee sought to demon- 

strate statistically that in view of the number of cases then pending “ the time of 

the court will be very fully occupied with the business.” 38 Am. Bar Assn. REP. 

515, 516. By 1919 the volume of business was urged as an objection to a single 

patent court: “ The number and complexity of the patent cases which go to our 

nine circuit courts of appeals, and the demands which they make upon the time 

of the courts for their proper consideration has so increased that it would not 

be practicable for one court sitting in Washington to duly hear, consider and 

adjudicate all such cases from the nine circuits. Presumably this increase will 

continue.” 5 Am. Bar Assn. J. 440, 445. 
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. may properly be deferred until our legislators are less occu- 

pied by, and under the influence of war conditions.”**° The 

next year the Patent Committee urged disapproval of the bill 

then pending in Congress,’*’ which failed, however, of adoption 

through the vigorous intervention of Mr. Frederick P. Fish. 

“Tt would be a most serious national misfortune,” he urged, 
“if this Association should directly or indirectly disapprove this 

bill. More than that it would be a most serious stultification of 

the action of this Association of the past.” *** Mr. Fish’s sub- 

stitute prevailed, which referred the report back to the Commit- 

tee “with instructions to report at the next annual meeting of 

the Association, what if any legislation is desirable in the direc- 

tion of the establishment of a court of patent appeals, with the 

reasons for and against the establishment of such a court.” ™ 

Accordingly, in 1920 the Committee reported that “no legisla- 

tion is desirable in the direction of substituting a special court 

of patent appeals for the Appellate Jurisdiction now existing,” ™ 

and this conclusion triumphed.*** After twenty years the move- 

ment for a specialized patent court was buried where it was born. 

Undoubtedly, however, time has resolved or softened earlier diff- 

culties with the existing system. The Supreme Court has shown 

increasing liberality to review by certiorari conflicting patent 

decisions,**® and delay in such dispositions has been measur- 

180 4 Am. Bar Assn. J. 471; 43 Am. Bar Assn. REP. 57 ef seq. 

181 5 Am. Bar Assn. J. 440; 44 Am. Bar Assn. Rep. 38 et seg. See also 

Thomas W. Shelton, ‘“‘ Why a Special Patent Court?” 92 Cent. L. J. 333. 

182 44 Am. Bar Assn. REP. 40. 

183 [bid. 41-2. 

184 6 Am. Bar Assn. J. 505; 45 Am. Bar Assn. REP. 308. 

185 Qn the other hand other professions have continued to question the com- 

petence of the general lawyer to determine scientific and technical issues. See 

C. A. P. Turner, “ Need of a Special Patent Court— The Engineer’s Point of 

View,” 93 Cent. L. J. 96. 

186 From 1891 to 1907 certiorari was granted in only 10 patent cases. 31 

Am. Bar Assn. Rep. 617-20. In its 1919 report the Patent Committee of the 

Bar Association stated, “The Supreme Court has adopted the practice of issuing 

writs of certiorari where such conflicts [between courts of different circuits] 

exist, and itself adjudicating them. This mitigates the objection to the present 

system so emphasized in former reports, without sacrificing what we regard as 
especially desirable incidents of this system, that of having the Supreme Court 

and the courts of appeal of the different circuits sufficiently in touch with this 

branch of litigation to understand and appreciate its significance.” 5 Am. Bar. 

Assn. J. 440, 445. 
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ably curtailed. Moreover, the circuit courts of appeals have 

acquired increasing skill in patent litigation and have consciously 

sought harmony in patent adjudications. Accord has been 

reached not so much by mechanical deference to one another’s 

decisions as by common methods in reaching decisions. Thus, 

judicial administration has considerably obviated defects deemed 
inherent in judicial structure. 

6 

For the present, no vigorous impulse toward specialized federal 

courts is at work. Buta vast congeries of administrative agencies 

is raising new juristic problems. This new form of legal control 

through law-administering agencies — new because of the impact 

of its incidence — must be adjusted to our traditional system of 

judicial justice. The development of a distinctive law is in 

process. ‘‘ Administrative law ” has ceased to be descriptive of 
an exotic.’*? Recognition of the part it is playing with us and 

in all English-speaking countries *** has been voiced not merely 

by pioneering scholars, like President Goodnow and Profes- 

187 See FrEUND, et al., GROWTH OF AMERICAN ADMINISTRATIVE LAw; Warren 

H. Pillsbury, ‘“‘ Administrative Tribunals,” 36 Harv. L. Rev. 405, 583; Ray A. 

Brown, “ The Functions of Courts and Commissions,” 38 ibid. 141; Samuel C. 

Wiel, “ Administrative Finality,” 38 ibid. 447. Cf. Dicey, LAw or THE CownsTI- 

TUTION, 8 ed., xxxvii et seg., and c. IV, with Dicey, “ Development of Adminis- 

trative Law in England,” 31 L. Quart. Rev. 138. See also Harold J. Laski, 

“The Growth of Administrative Discretion,” 1 J. or Pus. Apm. 92; Sir Josiah 

Stamp, “ Devolution of Legislative Function,” 2 ibid. 23; Sir Lynden Macassey, 

“Law-Making by Government Departments,” 2 J. or Soc. Comp. Lec. (3rd Ser.) 

73; LAsk1, A GRAMMAR OF POLITICS, 387 et seg.; and, generally, Bankes, L. J., in 

Ex parte O’Brien, [1923] 2 K. B. 361, 381-2. 

188 See ANGLIN, CANADIAN ADMINISTRATIVE LAw (Ms. Thesis, Harvard Law 

School Library); Sayre, ADMINISTRATIVE LAw IN NEw ZEALAND (Ms. Thesis, 

Harvard Law School Library). For recent illustrative cases, see (a) as to Great 

Britain: Local Government Bd. v. Arlidge, [1915] A. C. 120; (b) as to Canada: 

Wilson v. Esquimault Ry., [1922] 1 A. C. 302; Re Carefoot & College of Physi- 

cians and Surgeons, [1926] 1 D. L. R. 237; (c) as to Australia: Architects’ Regis- 
tration Board v. Hutchinson, 35 Com. L. R. 404 (1925); British Imperial Oil Co. 

v. Federal Commissioner, 35 Com. L. R. 422 (1925); Federal Commissioner v. 

Australian Tesselated Tile Co., 36 Com. L. R. 119 (1926); (d) as to New Zea- 

land: Park v. Minister of Education, [1922] N. Z. L. R. 1208; (e) as to South 

Africa: Shidinack v. Union Government, [1912] S. A. A. D. 642; Rex v. Padsha, 

[1923] S. A. A. D. 281. 
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sor Freund, but more recently by Mr. Root,*® Mr. Justice 

Hughes,’* Mr. Justice (Mr. as he then was) Sutherland,” 
and Mr. William D. Guthrie.’ Its growth is particularly 
luxuriant in the federal domain, exercised through a formidable 

range and variety of federal administrative tribunals.’** The 

189 See his presidential address before the American Bar Association in 1916: 

“There is one special field of law development which has manifestly become 

inevitable. We are entering upon the creation of a body of administrative law 

quite different in its machinery, its remedies, and its necessary safeguards from 
the old methods of regulation by specific statutes enforced by the courts. 

. The Interstate Commerce Commission, the state public service commissions, 

the Federal Trade Commission, the powers of the Federal Reserve Board, the 

health departments of the states, and many other supervisory offices and agen- 

cies are familiar illustrations. Before these agencies the old doctrine prohibiting 

the delegation of legislative power has virtually retired from the field and given 
up the fight. There will be no withdrawal from these experiments. We shall 

go on; we shall expand them, whether we approve theoretically or not, be- 

cause such agencies furnish protection to rights and obstacles to wrong doing 

which under our new social and industrial conditions cannot be practically 

accomplished by the old and simple procedure of legislatures and courts as in 

the last generation. Yet the powers that are committed to these regulating 

agencies, and which they must have to do tHtir work, carry with them great 

and dangerous opportunities of oppression and wrong. If we are to continue a 

government of limited powers these agencies of regulation must themselves be 

regulated. The limits of their power over the citizen must be fixed and deter- 

mined. The rights of the citizen against them must be made plain. A system 

of administrative law must be developed, and that with us is still in its infancy, 

crude and imperfect.” 41: Am. Bar Assn. REP. 355, 368-0. 

190 Charles E. Hughes, “Some Aspects of the Development of American 

Law,” 39 N. Y. St. Bar Assn. REP. 266. 

191 Presidential address before the American Bar Association, 42 Am. Bar 

Assn. REP. 197, 206. 

192 William D. Guthrie, in his presidential address before New York State Bar 

Association, 46 N. Y. St. Bar Assn. Rep. 169; GuTHRIE, LEAGUE oF NATIONS 

AND MISCELLANEOUS ADDRESSES, 352. 
193 Thus Mr. Justice Hughes in his address in 1916 before the New York 

State Bar Association: “ The content of the Federal authority over commerce has 

not been enlarged since the beginning, and to understand its scope we recur to 

the classic definition of Marshall; but there has been a profound change in the 

disposition to use that authority.... Within a few years, plans of regulation 

involving new exertions of Federal power have followed each other in swift 
succession, reflecting convictions of recent origin with respect to national needs. 

The Interstate Commerce Act, the Anti-Trust Act, the Saféty Appliance Act, the 

Hepburn Amendment and the Carmack Amendment to the Interstate Commerce 

Act, the Food and Drugs Act, the Meat Inspection Act, the Hours of Service Act, 

the Employers’ Liability Act, the Clayton Act and the Trade Commission Act 

have, to a considerable extent recast our law. ... With this noteworthy change 

in point of view, there have been constant manifestations of a deepening con- 
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body of administrative law thus fashioned may have its reflex 

in new forms of legal machinery. Appellate administrative 

tribunals have already evolved.*** And the time may well 

come when pressure of judicial review over administrative 

decisions will lead to active consideration of the suggestion 

stirred by Mr. Guthrie for a special court of administrative re- 

views."°° The need for a coherent system of administrative law, 
for uniformity and despatch in adjudication, for the subtle skill 

required in judges called upon to synthesize the public and private 

claims peculiarly involved in administrative litigation, these and 

kindred considerations will have to be balanced against the tra- 

ditional hold of a single system of courts, giving a generalized 

professional aptitude to its judges and bringing to the review of 

administrative conduct a technique and a temperament trained 

in litigations between private individuals. 

(To be continued) 

Felix Frankfurter. 
Harvarp Law SCHOOL. 

viction of the impotency of Legislatures with respect to some of the most im- 

portant departments of law-making. Complaints must be heard, expert investi- 

gations conducted, complex situations deliberately and impartially analyzed and 

legislative rules intelligently adapted to a myriad of instances falling within a 

general class. It was not difficult to frame legislation establishing a general 

standard, but to translate an accepted principle into regulations wisely adapted 
to particular cases required an experienced body sitting continuously and removed 

so far as possible from the blandishments and intrigues of politics. This admin- 

istrative type is not essentially new in itself, but the extension of its use in State 
and Nation constitutes a new departure.” 39 N. Y. Sr. Bar Assn. Rep. 266, 

268-70. Of course the phenomenon to which Mr. Justice Hughes thus called 

attention has had an enormous expansion during the decade since he spoke. 

194 See, e.g., Edward C. Finney, Board of Appeals, Department of the In- 
terior, ro Am. Por. Sct. Rev. 290, and Hotmes anp BREWSTER, PROCEDURE AND 

PRACTICE BEFORE Unirep States Boarp or Tax APpPEALs, dealing with an appel- 
late administrative tribunal created by § 900 of the Revenue Act of 1924 (43 

Stat. 253, 336). And as to British tendencies, see F. H. C. Wiltshire, “ Appellate 

Jurisdiction of Central Government,” 2 J. or Pus. Apm. 370; I. G. Gibbon, 

“Appellate Jurisdiction,” ibid. 38. 

195 “T am not prepared to say that the time has yet come for the creation of 

special courts similar to the French administrative courts, although I am con- 
vinced that this will ultimately be found to be advisable.” 46 N. Y. St. Bar 

Assy. Rep. 169, 187; GuTHRIE, LEAGUE oF NaTIONS AND MISCELLANEOUS AD- 

DRESSES, 362, 377-8. 
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VALIDITY OF CONDITION FOR FORFEITURE OF LEGACY ON CONTEST 
oF WiLL. — Most courts have relied upon grounds of policy in deter- 
mining the validity of a condition in a will providing for forfeiture of 
a legacy or devise in case the legatee or devisee contests the will. As 
might be expected, there has been great divergence both in the evalu- 
ation of the various considerations of policy and in the resulting 
decisions. 

Thus many of the courts which have upheld the validity of such 
conditions have been primarily influenced by the policy against will 
contests resulting in prolonged litigation and possible wasting away 
of the estate. The existence of such a policy is evident,” and is clearly 
indicated by the cases giving effect to agreements under a will effect- 
ing either a disposition of the estate * or a compromise of will con- 

1 Donegan v. Wade, 70 Ala. 501 (1881); Estate of Hite, 155 Cal. 436, 101 
Pac. 443 (1909); Evanturel v. Evanturel, 6 Privy Council App. 1 (1874). 

2 It has been suggested that the imposition of costs is a sufficient restriction 
on purely vexatious suits. But, however satisfactory such a suggestion may be 
in theory, there is ample testimony in the cases to show that it is unsatisfactory 
in practice. See, e.g., Kunzie v. Nibbelink, 199 Mich, 308, 314,.165 N. W. 722, 
724 (1917). There would seem to be more force in the suggestion as applied 
to England where the costs allowed by the court more nearly approximate the 
actual expenses of litigation. 

3 Rogers v. Benz, 136 Minn. 83, 161 N. W. 305, aff’d, 136 Minn. 92k, 161 
N. W. 1056 (1917). 
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tests. Such agreements are usually upheld* if made by all parties 
interested and if they do not plainly thwart the will of the testator.® 
But there would seem to be also an opposing policy favoring the 

strictly judicial determination of matters concerning a decedent’s 
estate and the establishment of the validity of the will from all avail- 
able evidence.” It is an aspect of the general policy against agree- 
ments or conditions tending to obstruct the regular administration of 
justice or to limit recourse to the courts, a policy most frequently en- 
countered in cases involving the validity of contracts. It must be 
recognized that this policy does not invalidate all agreements for 
extrajudicial settlement; but it would seem that it operates in at least 
three classes of cases. An agreement may thus be invalid because the 
state has an interest in the judicial determination of the particular 
controversy —é.g., an agreement to compound a crime.*® An agree- 
ment may likewise be void because it violates the interests of third 
parties or social interests. Examples are found in contracts not to 
sue on civil claims, ordinarily valid, but void when these other inter- 
ests are prejudiced.® The third class of agreements made void by this 
general policy are those by which a party limits his right of legal 
redress before a controversy has arisen. Here, although it is only for 
the protection of the contracting party, these agreements are in- 
validated because of their tendency toward oppression.?° 
A recent Wisconsin case,’* holding invalid a provision in a will for 

forfeiture on contesting the will, relies upon the analogy to similar 
cases of contracts.'2 Moreover, cases reaching the opposite result on 

4 Cole v. Cole, 292 Ill. 154, 126 N. E. 752 (1920); Schnack v. City of 
Larned, 106 Kan. 177, 186 Pac. 1012 (1920). , 

5 They have received legislative as well as judicial approval. See 1921 Mass. 
Gen. Laws, c. 204, §§ 13-18; Ellis v. Hunt, 228 Mass. 39, 116 N. E. 956 (1917). 

6 Cf. note 12, infra. 
7 Such a policy has, of course, been emphasized by the cases which tend to 

hold the forfeiture clause invalid. Friend’s Estate, 209 Pa. 442, 58 Atl. 853 
(1904) ; Rouse v. Branch, 91 S. C. 111, 74 S. E. 133 (1911); Tate v. Camp. 147 
Tenn. 137, 245 S. W. 839 (1922). See South Norwalk Trust Co. v. St. John, 
92 Conn. 168, 176, ror Atl. 961, 963 (1917); Moran v. Moran, 144 Ia. 451, 470, 
3 N. W. 202, 208 (1909); Im re Kathan’s Will, 141 N. Y. Supp. 705, 710 (Surr. 
t., 1913). 

8 See 3 Wittiston, Contracts, §1718. In a similar class are agreements 
tending “to work a fraud on the court” or to destroy the impartiality of 
proceedings. , 

9 Paton v. Stewart, 78 Ill. 481 (1875); Lauer v. Banning, 152 Ia. 99, 131 
N. W. 783 (1911); Young v. Burtman, 1 Phila. (Pa.) 203 (1851). 

10 Thus an agreement depriving a party of the right to sue in a particular 
state or federal court is invalid. Home Insurance Co. v. Morse, 20 Wall. (U. S.) 
445 (1874). See 3 Witxttston, Contracts, §1725. Cf. 31 Harv. L. Rev. 1166. 
And it is submitted that it is only on. this ground, if at all, that certain agree- 
ments for arbitration or other quasi-judicial methods of determining rights can 
justifiably be held invalid. Cf. 3 Wwtxiston, Contracts, §1719. Moreover, 
there is a distinct analogy to the cases in which an agreement by an employee 
not to hold his employer liable for any injuries suffered in the course of em- 

ployment is held invalid. See 15 Harv. L. Rev. 747. 
11 In re Keenan’s Will, 205 N. W. 1oor (Wis., 1925). For the facts of this 

case, see Recent Cases, infra, p. 663. : 
12 Will of Dardis, 135 Wis. 457, 115 N. W. 332 (1908); Will of Rice, 150 

Wis. 401, 136 N. W. 956, s. c. 137 N. W. 778 (1912). The cases in Wisconsin 
emphasize the policy against agreements among the claimants under a_ will 
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the ground that no public policy was violated, likewise rely upon con. 
tract cases."* The analogy seems a sound one, since the considerations 
of policy in cases of contracts and conditions in wills are similar. 

But, assuming that such contracts and conditions should be treated 
substantially the same way, it is still necessary to determine whether 
any or all of the three considerations of policy examined are appli- 
cable. All three have been suggested as being present. Thus some 
courts denying validity to the condition have been impressed by the 
fact that its enforcement would be prejudicial to the interests of the 
legatee.'* But it is submitted that as far as the legatee personally is 
concerned, he is in no better position than one contracting not to sue 
on a civil claim and that he does not fall within the class: of cases 
forbidding limitation of the right to sue before the controversy arises." 
Other courts have stressed the obligation of the legatee to furnish evi- 
dence.'® This argument, however, assumes that some interest of the 
state is involved. And in fact this proposition itself has been relied 
on by some of the courts.*7 It is submitted that any possible interest 
of the state in these cases is much weaker than in the typical cases * 
where it forms the basis of the general policy discussed above. The 
soundest basis for the policy in the will cases would seem to be the 
possible prejudice to other persons interested in the estate: other 
legatees, the next of kin, and in many situations the testator himself. 
The legatee who would be deterred by the danger of forfeiture may, 
for example, be the only one in possession of evidence of the validity 
on the will.’® 

The determination of the validity of the condition, then, becomes a 
question of balancing the policy against unnecessary litigation over 
wills and estates against the policy in favor of the judicial deter- 
mination of questions in regard to the will with a view to the protec- 

rather more than is usual in most jurisdictions. See notes 3 and 4, supra. But 
cf. Mercier v. Mercier, 50 Ga. 546 (1874); Cuthbert v. Chauvet, 136 N. Y. 326, 
32 N. E. 1088. The Wisconsin court in In re Keenan’s Will had, therefore, an 
exceptionally strong analogy to reinforce its decision. 

13 Thus the California court in Estate of Hite, supra, note 1, relied on Jn re 
Garcelon, 104 Cal. 570, 38 Pac. 414 (1894), which held that a contract not to 
contest a will was not against public policy. 

14 In In re Keenan’s Will, supra, the court even went so far as to suggest 
that for this reason the condition was in violation of the state constitutional pro- 
vision guaranteeing access to the courts. Wis. Const., Art. I, § 9. 

15 See note 10, supra. 
16 In re Keenan’s Will, supra, note 11; South Norwalk Trust Co. v. St. John, 

supra, note 7; In re Kathan’s Will, 141 N. Y. Supp. 705 (Surr. Ct., 1913) ; Rouse 
v. Branch, supra, note 7. The last case even suggests that the donee would be 
particeps criminis if he failed to produce material evidence within his knowledge 
as to the validity of the will, even though this involved contesting the will. 

17 In re Keenan’s Will, supra; South Norwalk Trust Co. v. St. John, supra. 
See Moran v. Moran, 144 Ia. 451, 470, 123 N. W. 202, 208 (1909). The court 
in In re Keenan’s Will emphasizes the fact that the probate of a will is a pro- 
ceeding in rem. 

18 See note 8, supra. . 
19 The testator would be prejudiced if the will with the forfeiture clause in 

it were a forgery or the result of undue influence. For an elaboration of this 
point, see Friend’s Estate, 209 Pa. 442, 444, 58 Atl. 853, 854 (1904); South 
Norwalk Trust Co. v. St. John, 92 Conn. 168, 177, ror Atl. 961, 963 (1917): 
See also 1 SCHOULER, WILLs, 5 ed., § 605. 
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tion of other persons interested in the estate. It is in balancing these 
considerations of policy that the question of probable cause for the 
contest becomes important. If there is such cause, the former policy 
is much weaker, and the decisions holding the condition void seem 
clearly preferable.2® But in the absence of probable cause, there is 
much force to the argument that the former policy, preventing ground- 
less litigation, outweighs the danger to third persons. 

It has been suggested that to make the validity of the condition 
turn upon the existence of probable cause is illogical and is, in effect, 
adding to the will.* It would seem, however, that the effect of such 
a distinction is rather to consider the condition valid in all cases ex- 
cept those where public policy prevents its operation.” 

In a few jurisdictions a distinction is applied in the case of bequests 
of personalty between those situations in which there is a gift over 
upon breach of the condition and those where there is no such gift.** 
In the former case, the condition is valid; in the latter, invalid. Such 
a distinction, although supported by the English and by some Ameri- 
can courts,2* would seem to have no basis in reason, and it has gen- 
erally been repudiated.”° 
Other courts have suggested that the condition is operative as an 

application of the doctrine of equitable election,”® according to which 

20 In re Keenan’s Will, supra, note 11; Friend’s Estate, supra, note 7; Rouse 
v. Branch, supra, note 7; Tate v. Camp, supra, note 7. See South Norwalk Trust 
Co. v. St. John, supra; Matter of Kirkholder, 171 App. Div. 153, 154, 157 N. Y. 
Supp. 37, 38 (1916); Whitehurst v. Gotwalt, 127 S. E. 582 (N. C., 1925). Three 
early English cases have also been suggested as supporting this doctrine. Powell 
v. Morgan, 2 Vern. 90 (1688); Lloyd v. Spillet, 3 P. Wms. 344 (1734); Morris 
v. Borroughs, 1 Atk. 404 (1737). But in view of the leading case of Cooke v. 
Turner, 15 M. & W. 727 (1846), it would seem that these cases have to depend 
for their result on the artificial doctrine of gift over. See note 23, infra. 

In In re Keenan’s Will the court expressly left open the question of whether 
forfeiture would be enforced in case there was no probable cause. Only one 
other case has suggested that the forfeiture clause should be held invalid under 
all circumstances. In re Kathan’s Will, supra. And the suggestion seems to have 
been overruled. Matter of Kirkholder, 171 App. Div. 153, 154, 157 N. Y. Supp. 
37, 38 (1916). 

21 See Joseph Warren, “Progress of the Law, Wills and Administration, 
33 Harv. L. Rev. 556, 569. See also 28 Harv. L. Rev. 336. 

22 It has been suggested that the same result might be reached as a matter 
of construction. Smithsonian Institute v. Meech, 169 U. S. 390, 413 (1808). 
But this, it is submitted, would in reality be to mould the will of the testator. 

23 The distinction arises from the fact that in the early law the deceased’s 
personal estate — but not his realty — was under the jurisdiction of the ecclesi- 
astical courts which in this matter adopted a rule of the civil law. See White- 
hurst v. Gotwalt, 127 S. E. 582, 583 (N. C., 1925); South Norwalk Trust Co. 
v. St. John, 92 Conn. 168, 174, ror Atl. 961, 962 (1917). 

24 Matter of Arrowsmith, 162 App. Div. 623, 147 N. Y. Supp. 1016 (1914); 
Fifield v. Van Wyck, 94 Va. 557, 27 S. E. 446 (1807). 

25 Estate of Hite, supra, note 1; Moran v. Moran, 144 Ia. 451, 123 N. W. 
202 (1909); Bradford v. Bradford, 19 Ohio St. 546 (1869). See South Norwalk 
omg Co. v. St. John, 92 Conn. 168, 175, ror Atl. 961, 963. See 25 Harv. L. 

V. 745. 
26 Massie v. Massie, 54 Tex. Civ. App. 617, 118 S. W. 219 (1909). See 

Moran v. Moran, 144 Ia. 451, 468, 123 N. W. 202, 208 (1909); Hoit v. Hoit, 
42 N. J. Eq. 388, 300, 7 Atl. 856, 857 (1886); Cooke v. Turner, 15 M. & W. 
727, 736 (1846). In some instances cases cited as supporting the doctrine of 
forfeiture for condition broken are really cases of true election. Sackett v. 

” 
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if property is given to B upon condition express or implied that B 
give up other property of his own, B must choose between giving up 
his property mentioned and losing the gift. But no duty of election 
ever arises unless the instrument expressing the will of the donor is 
valid in law. To apply the doctrine to the cases of conditions for 
forfeiture on contest, results in fettering the judicial determination of 
the validity of the very instrument from which the duty of election 
arises,”* 

THE NATURE OF THE SECTION OF THE STATUTE OF FRAUDS Gov- 
ERNING SALES OF PERSONALTY. — Three distinct theories have been 
advanced as to the nature of the seventeenth section! of the Statute 
of Frauds,” according to which this section, dealing with the formalities 
required for the sale of personalty, is evidential,’ remedial,* and sub- 
stantive.° Professor Lorenzen has recently suggested a combination * 

Mallory, 1 Metc. (Mass.) 355 (1840); In re Riegle’s Estate, 32 N. Y. Supp. 168 
(Surr. Ct., 1894). 

27 See 1 Pomeroy, Equity JURISPRUDENCE, 4 ed., §§ 482, 483. Flynn ». 
McDermot, 183 N. Y. 62, 75 N. E. 931 (1905); Fifield v. Van Wyck, supra, 
discussed in 20 Harv. L. Rev. 498. And see Jn re Kathan’s Will, 141 N. Y. Supp. 
705, 711 (Surr. Ct., 1913). 

1 This section of the Statute reads: “ No action for the sale of any goods, 
wares, and merchandise for the price of ten pounds sterling or upwards shall be 
allowed to be good except the buyer shall accept part of the goods so sold, and 
actually receive the same, or give something in earnest to bind the bargain or in 
part payment, or that some note or ‘memorandum in writing of the said bargain 
be made and signed by the parties to be charged by such contract or their agents 
thereunto lawfully authorized.” 

2 29 Car. I, c. 3, $17. 
3 Remington v. Linthicum, 14 Pet. (U. S.) 84 (1840) (land contract); Ford 

Co. v. Hotel Woodward Co., 271 Fed. 625 (2nd Circ., 1921) (land contract); 
Downer v. Chesebrough, 36 Conn. 39 (1869) (parol contract of conditional in- 
dorsement of promissory note); Sievewright v. Archibald, 17 Q. B. 103 (1851); 
Britain v. Rossiter, 11 Q. B. D. 123 (1879) (contract of service not to be per- 
formed in one year). See Maddison v. Alderson, 8 App. Cas. 467, 488 (1883) 
(oral promise to devise land). See Browne, STATUTE oF FrRaAups, 3 ed., §§ 115, 
135, 136; 4 WicMoreE, Evipence, 2 ed., § 2524. Unless otherwise indicated, cases 
cited in regard to the statute are contracts for the sale of personalty. All con- 
sideration of the effect of a contract to be performed in a third jurisdiction will 
be omitted. 

4 Hargraves v. Townshend, 118 Mass. 325 (1875); Bird v. Monroe, 66 Me. 
337 (1877); Heaton v. Eldridge & Higgins, 56 Ohio St. 87, 46 N. E. 638 (1807) 
(contract of sale not to be performed in one year); Grisham v. Lutric, 76 Miss. 
444, 24 So. 189 (1898) (oral lease); Third Nat. Bank v. Steel, 129 Mich. 434, 
88 N. W. 1050 (1902) (guarantee); Doney v. Laughlin, 50 Ind. App. 38, 94 
N. E. 1027 (1911) (action for commission) ; Barbour v. Campbell, ror Kan. 616, 
168 Pac. 879 (1917) (oral promise to pay for service); Sweeting v. Bailey, 9 
C. B. N. S. 843 (1861); Rochefoucauld v. Boustead, peor) 1 Ch. 196 (action 
to charge trustee for land); Taylor v. Great Eastern Ry., [roor] 1 K. B. 774; 
Morris v. Baron & Co., [1918] A. C. 1. See Crosby v. Wadsworth, 6 East 602, 
610, 611 (1805) (contract for interest in land); Acebal v. Levy, 10 Bing. 376, 
372 (1834). See 1 Wiruiston, Sates, 2 ed., §§ 71a, 126; 2 WHARTON, CONFLICT 
oF Laws, 3 ed., 1442; Lorimer, “ Effect of the Seventeenth Section of the Eng- 
lish Statute of Frauds,” 9 Am. L. Rev. 434. Cf. E. G. Lorenzen, “ Statute of 
Frauds and the Conflict of Laws,” 32 Yate L. J. 311, 324. 

5 Mahan v. United States, 16 Wall. (U. S.) 143 (1831); Low v. Andrews, 
t Story 38, Fed. Cas. No. 8559 (C. C. D. Mass., 1831)’; Allen v. Schuchardt, 



of the last two theories.” He argues that even if the statute is remedial 
for the purpose of internal law, for reasons of policy it should be sub- 
stantive for the purpose of conflict of laws.* It is generally held that 

the existence of a contract right is determined by the law of the place 

where the contract was made, but that matters of procedure or 

remedy are governed by the law of the forum.’ Under this view, if 

the Statute of Frauds is remedial by the internal law of the place of 
the contract, it is difficult to see how the statute may have effect in 
another jurisdiction.*° By concluding that the law is substantive in 

such a situation, Professor Lorenzen is in terms saying that the rules 

of conflict of laws do not apply; and that each forum determines for 

itself whether the law of another state is substantive or remedial, 
ignoring the view taken by the courts of that state. Even apart from 

Fed. Cas. No. 236 (C. C. S. D. N. Y., 1861), aff'd, 1 Wall. (U. S.) 359 (1881); 
Franklin Refining Co. v. Holstein, Inc., 275 Fed. 622 (D. Del., 1921); Abell v. 
Douglass, 4 Denio (N. Y.) 305 (1847) (land contract); Houghtaling v. Ball, 19 
Mo. 84 (1853); Denny v. Williams, 5 All. (Mass.) 1 (1862); O'Neill v. N. Y. 
C.R. R., 60 N. Y. 138 (1875); Cochrane v. Ward, 5 Ind. App. 89, 29 N. E. 205 
(1892) (land contract); Jones v. Pettigrew, 25 S. D. 43, 127 N. W. 538 (1910) ; 
Howell v. North, 93 Neb. 505, 140 N. W. 779 (1913) (contract for services) ; 
Carrington v. Root, 2 M. & W. 240 (1837) (contract for interest in land) ; 
Coats v. Chaplin, 3 Q. B. 483 (1842); Reade v. Lamb, 6 Ex. 130 (1851) 
(guarantee). See Williams v. Wheeler, 8 C. B. N. S. 299, 301 (1860). See Story, 
ConFLict oF Laws, 6 ed., § 262; CorBin, Cases on Conrracts, 1475 n.; A. L. 
Corbin, “ Offer and Acceptance and Some of the Resulting Legal Relations,” 
26 YALE L. J. 169, 181; E. G. Lorenzen, supra, 32 Yate L. J. at 338; “ Validity of 
Wills, Deeds, and Contracts as Regards Form in the Conflict of Laws,” 20 YALE 
L. J. 427, 461. 
: It was suggested by Holmes, J. in Emery v. Burbank, 163 Mass. 326, 328, 

39 N. E. 1026, 1027 (1895), that the section of the statute requiring legacies to 
be in writing was both remedial and substantive. 

7 E. G. Lorenzen, supra, 32 YALE L. J. 311. 
8 Professor Lorenzen finds support for his argument in the decisions of Hunt- 

ington v. Atrill, 146 U. S. 657 (1892) and Huntington v. Atrill, [1893] A. C. 
150. In these decisions, it was decided that a statute of New York imposing 
liability on directors of a corporation for certain nonfeasances, which had been 
held to be a penal statute in New York (Wilyes v. Suydam, 64 N. Y. 173 (1876) ) 
was not penal for the purposes of conflict of laws. But see, contra, Dirrickson 
v. Smith, 3 Dutch. (N. J.) 166 (1854); Halsey v. MacLean, 12 All. (Mass.) 438 
(1866) ; Nat. Bank v. Pierce, 33 Md. 487 (1870); Woods v. Wick, 7 Lea (Tenn.) 
40 (1881). Other than the above decisions, no common law authority is cited to 
support the theory. 

® Townsend v. Jemison, 9 How. (U. S.) 407 (1849) ; Scudder v. Union Bank, 
91 U. S. 406 (1875). For the purpose of this note,’ Professor Beale’s definition of 
rights and remedies in 1 Beate, Conriict or Laws, Pt. I, will be adopted. It 
is there stated that a right is “a legally recognized interest in, to, or against 
a person or thing.” (At p. 163.) A contract is a “relative right ”—“ an 
obligation between two or more persons created by their will or act” and is 
“properly governed by the law of the place where the act or will occurred since 
that law can alone determine the significance of the event.” (At p. 183.) A 
remedy consists of “rights to sue and to enforce judgment” (at p. 164); the 
affording of a remedy “is solely to be determined by the sovereign from whom 
the remedy is demanded.” (At p. 189.) 

10 We find ourselves in the following difficulty. State A has a statute which 
it has determined to be remedial. Parties contracting in State A fail to comply 
with the statute. In an action brought in B, where there is no statute, recovery 
would have to be denied because the statute was substantive. Consequently the 
forum is not applying rights created by the /ex loci contractus, but is affirmatively 
creating or destroying rights. 
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the anomaly of this theory, it would seem likely to lead to confusion 
between the two conceptions of the same statute. 
Many courts in dealing with this problem have emphasized the 

phraseology of the statute.‘ The corresponding sections differ ip 
wording in the statutes of various states,’* and even under the same 
wording, different interpretations have been reached.’* Since the 
phraseology of the original statute and the enactments following it was 
largely accidental,’* undue emphasis should not be placed upon the 
words used.*® 

The theory that the statute enacts merely a rule of evidence is 
supported by a few cases in which courts have held admissible a 
memorandum obtained after suit had been started on the oral agree. 
ment.’® But the great weight of authority is to the contrary.’’ This 
“ evidential” view is likewise inconsistent with the decisions that the 
defendant can admit the oral contract, but rely upon the statute.” 
Moreover, the oral contract may be used for collateral purposes,!® while 
if the statute were evidential, it would seem that the evidence would 
be barred for all purposes. 

All of these decisions are consistent with the view that the effect 
of the statute is to deny a remedy for breach of the oral contract,” 

11 Leroux v. Brown, 12 C. B. 801 (1852) (contract of sale not to be per- 
formed in one year), which distinguishes between the fourth section — voidable— 
and the seventeenth section — void — because of a difference in language. The 
distinction has been repudiated not only by cases holding the seventeenth section 
remedial (Heaton v. Eldridge & Higgins, supra, note 10; Morris v. Baron, supra, 
note 4) but by cases deciding that it was substantive (Carrington v. Root, supra, 
note 5; Williams v. Wheeler, supra, note 5). But see, contra, Marie v. Garrison, 
13 Abb. N. C. (N. Y.) 210 (1883) (land and personalty contract); Third Nat. 
Bank v. Steel, supra, note 4. 

12 See E. G. Lorenzen, supra, 32 Yate L. J. at 314. 
13 Compare O’Neill v. N. Y. C. R. R., 60 N. Y. 138 (1875), with Riley ». 

Bancroft’s Estate, 51 Neb. 860, 71 N. W. 745 (1807). 
14 See Bird v. Munroe, 66 Me. 327, 341, 344 (1877); Halloran v. Brewing Co., 

137 Minn. 141, 162 N. W. 1082 (1917). See Browne, STATUTE oF FRaups, 4 ed., 
§ 115; G. P. Costigan, Jr., “‘The Date and Authorship of the Statute of Frauds,” 
26 Harv. L. REv. 320, 333, 339. 

15 See 1 Wriiston, Sates, 2 ed., §§ 71, 126; E. G. Lorenzen, supra, 32 YALE 
L. J. at 313. In Marie v. Garrison, supra, note 11, the court by its attempt to 
determine the nature of the statute by construing the wording reached the start- 
ling result that a contract not complying with either the lex loci contractus or 
the lex fori was enforceable. Since the Missouri statute was remedial and the 
New York statute — that of the forum — was substantive, recovery was allowed. 

16 Remington v. Linthicum, supra, note 3 (land contract); Cash v. Clarke, 61 
Mo. App. 636 (1895). In Williams v. Wheeler, supra, note 5, at 312, it is sug- 
gested that such would be the rule if the statute were evidential. 

17 Purdom Co. v. Western Union Tel. Co., 153 Fed. 327 (C. C. S. D. Ga, 
1907) ; Bird v. Munroe, 66 Me. 337 (1877); Bill v. Bament, 9 M. & W. 36 (1847); 
Lucas v. Dixon, 22 Q. B. D. 357 (1889). See Tisdale v. Harris, 20 Pick. (Mass.) 
9, 11 (1837); Sweeting v. Bailey, 9 C. B. N. S. 843, 857 (1861). 

18 Carpenter v. Murphy, 40 S. D. 280, 167 N. W. 175 (1918). 
19 Phillbrook v. Belky, 6 Vt. 333 (1828); Vaught v. Pettyjohn, 104 Kan. 

174, 178 Pac. 623 (1917); Willard v. Higdon, 123 Md. 447, 91 Atl. 577 (1918); 
Morris v. Baron, [1918] A. C. 1. Cf. Carrington v. Root, 2 M. & W. 248 
(1837) (contract for interest in land). 

20 “The statute is not a mere rule of evidence but a limitation on judicial 
authority to afford a remedy.” Safe Deposit Co. v. Diamond Coal Co., 234 Pa. 
St. roo, 104, 83 Atl. 54, 58 (1912) (land contract); Mfg. Light & Heat Co. v. 



and this theory is further supported by the requirement that the 
statute be affirmatively pleaded.** If it were deemed a matter of 
substance, it could be raised under a plea of the general issue.?* More- 
over, the invalidity of the contract cannot be set up by third persons.”* 
Under these decisions, some rights must be acquired under the unen- 
forceable contract.** 
The principal objection to the treatment of the statute as affecting 

the remedy is in the field of conflict of laws in the application of the 
rule that a court applies the remedial doctrine of its own law to actions 
on foreign contracts.*° If a contract is enforceable under the lex loci 

contractus, recovery should not be barred because of a different statu- 
tory requirement of the forum where the plaintiff is able to get juris- 
diction.2* This strong requirement of justice and expediency suggests 
the rule that the statute has a substantive effect upon the rights created 
by the agreement and that thus the requirements of the lex loci con- 
tractus alone are controlling. And in the converse situation, where 
the statute of the forum was fulfilled but that of the place of the 
agreement was not, a recent case *’ taking this “substantive” view 
denies recovery.** Although the policy involved is not as urgent as 

Lamp, 269 Pa. St. 517, 520, 112 Atl. 679, 681 (1921); quoted in 1 WrtisTon, 
Sates, 2 ed., § 71a. It is to be noted that Browne in the fourth edition has 
changed his terminology from evidential to remedial. Browne, STATUTE OF 
Fraups, 4 ed., §§ 115, 135. 

21 Ford Motor Co. v. Woodward Hotel Co., 271 Fed. 625 (2nd Circ., 1921) 
(land contract) ; De Montague v. Bachrach, 187 Mass. 128, 72 N. E. 938 (1905). 
See 1 WILLISTON, SALES, 2 ed., § 714. 

22 Dunphy v. Ryan, 116 U. S. 491 (1886); Buttermere v. Hayes, 5 M. & W. 
456 (1839) (contract for interest in land); Eastwood v. Kenyon, 11 A. & E. 438 
(1839); Reade v. Lamb, 6 Ex. 306 (1851) (guarantee). But see Third Nat. 
Bank v. Steel, supra, note 4; Acebal v. Levy, supra, note 4, where the statute was 
not required to be specially pleaded even though remedial. And when the statute 
has been held to be evidential, no special plea was required. Thompson v. 
Frakes, 112 Ia. 585, 84 N. W. 703 (1900). 

23 Briggs v. United States, 143 U. S. 346 (1891); Sherron v. Humphreys, 2 
Green (N. J.) 217 (1838); Wairner v. Milford Ins. Co., 153 Mass. 325, 26 N. E. 
877 (1891); Grisham v. Lutric, 76 Miss. 444, 24 So. 189 (1898); Vaught v. 
Pettyjohn, 104 Kan. 174, 178 Pac. 173 (1917) (land contract); Taylor v. Great 
Eastern Ry., [1901] 1 K. B. 774. See Amsinck v. Ins. Co., 129 Mass. 185 
(1880) ; Cowan v. Adams, 1 Fairf. (Me.) 374 (1837). Contra, Mahan v. United 
States, 16 Wall. (U. S.) 143 (1872); Summersall v. Thoms, 3 Fla. 298 (1850) ; 
O'Neill v. N. Y. C. R. R., 60 N. Y. 138 (1875); Pitney v. Glen’s Falls Ins. Co., 
65 N. Y. 6 (1877); Waite v. McKelvy, 71 Minn. 167, 73 N. W. 727 (1898) ; 
Stockdale v. Dunlop, 6 M. & W. 224 (1840). See Garcia v. United States, 37 
Ct. Cl. 283 (1902). 

24 Other holdings tending to support the remedial theory are that a creditor 
may apply money paid without instructions to an oral contract within the statute 
(3 Witiston, Contracts, § 1796); a promise within the statute will serve as 
consideration for another enforceable promise (1 Wr1LLIston, CONTRACTS, § 105) ; 
action is based on the oral contract after the satisfaction of the statute by a 
Memorandum (1 WILLISTON, SALES, 2 ed., § 117). It would seem that the use 
of the statute of limitations as an analogy is a petitio principii. 

25 See 2 WILLISTON, SALES, 2 ed., § 126; E. G. Lorenzen, supra, 32 YALE 
L. J. at 321, 328. 

26 Low v. Andrews, supra, note 5; Allen v. Schuchardt, supra, nete 5; Abell 
v. Douglass, 4 Denio (N. Y.) 305 (1847) (land contract). See note 5, supra. 

27 Franklin Refining Co. v. Mullen Co., 7 F. (2d) 470 (D. Del., 1925). For 
the facts of this case, see ReceNT Cases, infra, p. 650. 

28 The cases allowing recovery are in line with the tendency to minimize the 



HARVARD LAW REVIEW 

in the first case, this solution seems desirable in the interest of con- 
sistency. 

If the statute is held substantive, it does not necessarily follow that 
a failure to comply with it makes the oral contract absolutely void.*® 
If such a conclusion were reached, it would be difficult to say that the 

satisfaction of the statute by a memorandum created an enforceable 
oral contract without resort to a tenuous theory of the retroactive crea- 
tion of rights. But it can be argued that there were potential or 
inchoate rights extant and that the satisfaction of the statute was 
merely a condition precedent to the creation of perfect rights. This 
view is supported by decisions which allow parol proof of lost memo- 
randa.*° Since complete rights were created by the memorandum, any 
evidence may be produced to show that the formality was complied 
with, whereas, if evidential or remedial, the statute demands that a 
writing be produced in court, and therefore a recovery should be 
denied. The necessity to plead the statute affirmatively may be ex- 
plained as a result of the special rules of pleading. On the other hand, 
the reasoning of the cases reaching the opposite result ** seems to sup- 
port the theory. Furthermore the cases in which it is said that the 
statute does not affect third parties seem to be placed on too broad a 
ground.*? An action against third persons based on the passage of 
title ** or the creation of an insurable interest ** is consistent with the 
view that only inchoate rights arise from the contract. Recovery is 
on an incidental right which does not require an enforceable contract. 
It seems, therefore, that the substantive theory will explain the situa- 
tions in internal law as well as the remedial theory and will also satisfy 
the demands of policy in the cases of conflict of laws. And in the 
ultimate determination of whether a statute affects the right or the 
remedy, policy often plays a decisive réle.*® 

effect of the statute. See Third Nat. Bank v. Steel, supra, note 4. Such a treat- 
ment suggests an alternate theory, proposed by Professor Lorenzen, that it is 
sufficient if either the lex loci contractus or the lex fori is satisfied. No authority 
is cited, but this view was advanced in Tiuat v. Jones, 12 R. I. 625 (1860), in 
deciding between the /ex loci contractus and the place of performance. 

29 In New York, for example, where the courts talked about the contract 
being absolutely void and no rights being created (O’Neill v. N. Y. C. R. R, 
supra, note 5), they have, nevertheless, allowed the plaintiff to recover on an 
oral contract where a memorandum had been given. 

30 Van Boskerck v. Torbet, 184 Fed. 419 (2nd Circ., 1911) ; Woodruff Oil Co. 
v. Portsmouth Refining Co., 246 Fed. 375 (4th Circ., 1917); Kleeman v. Collins, 
9 Bush. (Ky.) 460 (1872) (contract for services not to be performed in one 
year). 

81 See note 22, supra. See Lorimer, supra, 9 Am. L. REv. 434, 450. 
32 See note 23, supra. 
33 In Sherron v. Humphreys, supra, note 23, the vendee was defending his 

possession and the enforceability of the contract was not involved. In Taylor 
v. Railway, supra, note 29, consignment by the vendor, even though not enough 
under the facts of the case to take the sale out of the statute, might be sufficient 
to pass title. 

34 In the insurance cases, Amsinck v. Ins. Co., supra, note 24; Wairner v. Ins. 
Co., supra, note 14; and Pitney v. Ins. Co., supra, note 24, the courts argue that 
there must be a valid contract in order to have an insurable interest — an unneces- 
sary requirement. 

35 The decisions of the Supreme Court in determining whether a statute 
having an ex post facto effect in giving a remedy or removing an existing one is 
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NOTES x 637 

EsTOPPEL BASED ON RELATIONSHIP. — The doctrine of estoppel,’ 
gme writers indicate, is a device by which a man is kept from telling 
the truth.2 A more ethical phrasing of the doctrine would be that 
under some circumstances the law, in the interest of fairness, will deny 
oa party the legal benefits which would normally result from existing 
facts. Estoppel may arise in many ways. Its most frequent form is 
an outright statement of fact made by one party to induce another to 
act upon that basis. Estoppel may also be predicated upon a relation- 
ship,* and of this type, the outstanding example is that of landlord 
and tenant. It has been the rule for at least a century and a quarter ° 
that one in possession of land under a lease from the supposed owner 
is precluded from disputing the title of his landlord. The same rule 
applies to one in possession under a license.’ The rationale of this 
doctrine is by no means clear. Some cases seem to base it upon the 
idea of a logical inconsistency of position in entering under one title 
and remaining in possession under another.* While it may be true 
that by going into possession the tenant acknowledges a present belief 
in his landlord’s title, yet there would seem to be no inconsistency in 
remaining in possession and claiming under a person who, in fact, has 
title, after the tenant has discovered that his belief was ill-founded. 
Nor can the doctrine be rested rationally upon the ground that the 
tenant’s recognition of the landlord’s title is the best evidence of its 
validity. The estoppel is clearly a matter of substantive law, since 

remedial or substantive —and therefore a violation of due process— might well 
be reconciled on this basis. See 16 Harv. L. Rev. 129. 

1 Though the doctrine of estoppel has been employed from an early date, it 
seems at first to have been regarded as exceptional. Littleton refers to it as “an 
excellent and curious kinde of learning.” Co. Litt., 3522. 

2 “Tt is called an estoppel or conclusion because a man’s owne act or accep- 
tance stoppeth or closeth up his mouth to alleage or plead the truth.” Co. Lirr., 
352a. “Estoppel est quant un est conclude & denie en ley de parler encounter 
son act ou fait demesne nient obstant il fait pur dire le veritie.” RaAsText, 
TERMES DE LA Ley, tit. “ Estoppel.” ‘‘ An estoppel may be said to exist, where a 
person is compelled to admit that to be’trie which is not true, and to act upon 
a theory which is contrary to the truth.” Per Lord Bramwell in Simm v. Anglo- 
American Telegraph Co., 5 Q. B. D. 188, 202 (1879). 

8 See BicELow, EsToppet, 5 ed., 6; Bower, EsTopPet By REPRESENTATION, § 25. 
4 See BIGELOW, op. cit. 506. Bower indicates that this is merely a branch of 

the law of estoppel by representation. See Bower, op cit., § 258. But if there is 
any representation by the tenant, it is nothing more than one of present belief in 
the landlord’s title. To say that the tenant represents to the landlord that the 
latter has a good title, and that the landlord relies upon his representation to his 
detriment, is a manifest absurdity. Furthermore, it is difficult to see why enter- 
ing into possession is any more a representation of recognition of the landlord’s 
title than is accepting the lease before entering into possession; yet the estoppel 
does not arise until possession has been taken. Jbid., § 259. 

5 This type of estoppel is of comparatively recent origin. See BIGELow, op. cit. 
506-sog. And see statement of Dampier, J., in 1815 that it “has been the rule 
rs the last twenty-five years.” Doe d. Knight v. Smythe, 4 M. & S. 347, 349 
1815). 

® Lewis v. Harper, 149 Ark. 43, 231 S. W. 874 (1921); Delaney v. Fox, 2 
C.B. N. S. 768 (1857). See BicELow, op. cit. 506 et seq.; Bower, op. cit., § 256 
et seq. 

7 Doe d. Johnson v. Baytup, 3 A. & E. 188 (1835). 
8 See note 2, supra. 
® “The reasons why estoppels are allowed seem to be these: No man ought to 
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the party estopped can present no evidence, however conclusive, as to 
the actual facts. Its justification would seem rather to rest upon the 
great importance which attaches to possession in litigation involving 
title to property. If the tenant is allowed to dispute his landlord's 
title, he will have succeeded in placing upon the latter the burden of 
proving its validity. It would be unfair to allow a tenant to secure | 
this advantage when he has gone into possession upon the mutual 
understanding that he is to hold under the title of his landlord. 

This estoppel, predicated upon a relationship by which one party 
has title and another the right to the possession or user of property is 
not limited to real property law. The same reasons make it applicable 
to bailments of chattels.’° But here the courts allow a bailee to deny 
the bailor’s title, provided he does so under the title and by the 
authority of the true owner.** Without such a modification, the bailee 
would be under a duty to return the chattel to the bailor, and at the 
same time be liable in trover to the true owner for doing so.” 

Again, the rule is applied to the relationship of patentee and licen- 
see.'* The application is apparently based upon the landlord and 
tenant analogy.‘* But here it is more doubtful whether the analogy 
is sound. The issuance of letters patent raises a prima facie presump- 
tion of the validity of the patent in any litigation in which it is ques- 
tioned.** A licensed user who undertakes to dispute the validity of 

allege anything but the truth for his defense, and what he has alleged once, is 
presumed to be true, and therefore he ought not to contradict it; for as it is said 
in the 4 Inst. 272, allegans contraria non est audiendus. Secondly, as the law 
cannot be known till the facts are ascertained, so neither can the truth of them 
be found out but by evidence; and therefore it is reasonable that some evidence 
should be allowed to be of so high and conclusive a nature, as to admit of no 
contradictory proof.” Co. Lirt., 11 ed., note 306. 

Estoppel has also been called a rule of evidence in the sense that it operates 
to bar testimony which would otherwise be relevant. See Bower, op. cit., § 16. 
The error here seems to lie rather in the use of the term “ rule of evidence ” than 
in my misunderstanding of the nature of estoppel. Cf. 3 Wicmore, Evipenct, 
2 ed., § 1473. 

10 Bondy v. American Transfer Co., 15 Cal. App. 746, 115 Pac. 965 (1911); 
Jensen v. Eagle Ore Co., 47 Colo. 306, 107 Pac. 259 (1910); Simpson v. Wrenn, 
50 Ill, 222 (1869). See BiceLow, op. cit. 548 et seq.; Bower, op. cit., § 206 
et seq. 

11 Tf the bailee has delivered the chattel to the true owner, it is a good de- 
fense to an action by the bailor. The Idaho, 93 U.S. 575 (1876). This situation 
may be assimilated to that of eviction by title paramount in the law of real 
property. But where the owner has merely demanded the chattel and authorized 
the bailee to hold for him, the analogy is rather to constructive eviction. In 
England, however, it is doubtful if a constructive eviction is sufficient to remove 
the estoppel against the tenant. Doe d. Knight v. Smythe, supra, note 5. But 
see BowER, oP. cit., §277. It is well settled, however, that the estoppel does not 
operate against a bailee holding under the authority of the true owner. Biddle 
v. Bond, 6 B. & S. 225 (1865). See CaBaBE, PRINCIPLES OF ESTOPPEL, 32-37. 

12 Wilson v. Anderton, 1 B. & Ad. 450 (1830). 
18 Skinner v. Wood Mowing etc. Co., 140 N. Y. 217, 35 N. E. 491 (1893); 

Clark v. Adie, 2 App. Cas. 423 (1877). The estoppel was applied in the recent 
case of L. Heller & Son v. Lassner Co., 212 N. Y. Supp. 175 (App. Div., 1925). 
For the facts of this case, see RecENT CAsES, infra, p. 656. 

14 See Lord Blackburn in Clark v. Adie, supra, at 435. And see Bows, 
op. cit., § 257. 

15 Lehnbeuter v. Holthaus, ros U. S. 94 (1881); Cantrell v. Wallick, 117 
U. S. 689 (1886); Halsey v. Brotherhood, 15 Ch. D. 514 (1880). But cf. Rollins 
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NOTES 639 

the patent would be placed in no superior position as would a tenant 
ot bailee in possession of the land or chattel. To compel the licensee 
0 abrogate the agreement and thereby lose all rights to the use of the 
patent in the event that it is valid, or to continue to pay full royalties 
for the use of an alleged patent which is of doubtful validity, would 

gem to impose a hardship on the licensee without any corresponding 
benefit to the patentee. If the rule is to be justified as applied in the 
patent cases, it must probably rest upon the consideration that if the 
patentee sues for royalties, he may be met with a plea of the invalid- 

ity of the patent, while if he alleges infringement, he may be con- 

fronted with a plea of license to use.’® If alternative pleadings are 
allowed,:? there would appear to be no objection to allowing the 
patentee to sue on both grounds, and thus compel the licensee to choose 
his defense. Even if alternative pleadings are not permitted, there 
would seem to be no great hardship on the patentee. If the patent is 
invalid, he should not be allowed to recover royalties, nor to have 
tlief for infringement. If he is met in an infringement suit with a 
plea of license, it would operate as an estoppel by record in a suit for 
royalties, 
In many of the ordinary cases of a non-exclusive license, however, 

the licensee may be precluded from asserting the invalidity of the 
patent without resorting to the estoppel. If it is a reasonable interpre- 
tation of the contract that the licensee is bargaining for a monopoly 
from which all but the licensees of the patentee are excluded, and 
possible competitors have been deterred from engaging in competition 
because of the supposed validity of the patent, then it would seem 
that the patentee has received all that he bargained for.** Two re- 
lated situations are to be distinguished from that just discussed. If 
the so-called license is merely an agreement to use such rights as the 
patentee may in fact have, then on ordinary principles of contract the 
invalidity cannot be set up since the agreement was not predicated 
upon the validity of the patent.1® On the other hand, if an exclusive 

v. Hinks, L. R. 13 Eq. 355 (1872). See Waker, PaTenTs, 5 ed., § 491; 
Movutton, PATENTs, 188. 

16 This argument is advanced in Skinner v. Wood Mowing etc. Co., 140 

N.Y. 217, 224, 35 N. E. 491, 493 (1893). 
17 See Gregory Hankin, “ Alternative and Hypothetical Pleadings,” 33 YALE 

L. J. 365, 372; Austin W. Scott, “ Progress of the Law, Civil Procedure,” 33 
Harv. L. Rev. 236, 244. 

18 Marston v. Swett, 66 N. VY. 206 (1876); Davis & Co. v. Gray, 17 Ohio 
St. 330 (1867). Cf. Marston v. Swett, 82 N. Y. 526 (1880). 

19 Milligan v. L. & G. Mfg. Co., 21 Fed. 570 (C. C. S. D. N. Y., 1884); 
Lawes v. Purser, 6 E. & B. 930 (1856). Cf. Hyatt v. Dale Tile Mfg. Co., 106 
N. Y. 651, 12 N. E. 705 (1887). 

This results from the general proposition that if a doubtful right is trans- 
ferred as consideration, the fact that it proves to be void does not amount to 
failure of consideration. Sykes v. Chadwick, 18 Wall. (U. S.) 141 (1873). See 
1 Wittiston, ConTRACTs, § 137. 

Where a licensee has expressly agreed not to contest the validity of the patent, 
the courts have refused on the ground of estoppel to allow him to assert its in- 
validity. Dunham v. Bent, 72 Fed. 60 (C. C. D. Mass., 1885); Phila. Creamery 

Supply Co. v. Davis & Rankin Bldg. & Mfg. Co., 77 Fed. 879 (C. C. N. D. Ill, 
1896). But see White v. Lee, 14 Fed. 789 (C. C. D. Mass., 1882). It is sub- 
mitted, however, that such an agreement amounts to a contract to accept what- 
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license is given, the invalidity of the patent may be proved, since the 
patentee has failed to give an exclusive license if others are not pre- 
cluded from the use of the patent.?° It would seem that a more satis. 
factory result might be reached in all the patent cases by applying 
contract principles of failure of consideration, rather than by resorting 
to the doctrine of estoppel. 

Renvor IN Divorce Jurispiction. — Courts and legal writers are 
in. agreement that it is of primary importance in the development of a 
theory of jurisdiction for divorce that the status of the parties to a 
decree be the same in all jurisdictions. It is obvious that if all juris- 
dictions agreed as to the basis of divorce jurisdiction, this result would 
automatically be achieved, since a divorce decree rendered by a court 
of competent jurisdiction will be recognized in all other courts as dis- 
solving the marriage. But in the present state of the decisions there 
are three sources of disagreement as to the basis of divorce jurisdiction. 
In the first place, the states of this country are divided on the validity 
of decrees rendered upon constructive service, a majority holding such 
decrees valid. In the second place, while the language of most courts 
upholds the requirement of domicil for divorce jurisdiction, New York 
has recognized jurisdiction based upon long continued residence falling 
short of domicil.* Finally, in this country a wife may establish a 
separate domicil,* whereas in England until a decree is given, her 
domicil remains that of her husband.* In all of these situations when 
a court, acting upon one theory of jurisdiction, has given a decree 
which is challenged in a state having a theory which denied jurisdiction 
in such a situation, if the criterion for validity is to be whether the 
forum would grant a divorce on similar jurisdictional facts, there is 
always the result that the parties are regarded as married in one juris- 
diction and unmarried in another. 

ever rights the patentee may have, and that the result could be reached on the 
principle of contract law stated above, without resorting to estoppel. 

20 Harlow v. Putnam, 124 Mass. 553 (1878); Chanter v. Leese, 4 M. & W. 
295 (1838). But see Angier v. Eaton, Cole & Burnham Co., 98 Pa. St. 504 
(1881). 

1 See Joseph H. Beale, “ Haddock Revisited,” 39 Harv. L. Rev. 417, 427. 
2 A majority of the states allow constructive service. Thompson v. Thomp- 

son, 91 Ala. 591, 8 So. 419 (1890); Knowlton v. Knowlton, 155 Ill. 158, 39 
N. E. 595 (1895); Hilbish v. Hattle, 145 Ind. 59, 44 N. E. 20 (1896). 

New York and Pennsylvania hold otherwise. People v. Baker, 76 N. Y. 78 
(1879); Platt’s Appeal, 80 Pa. St. sor (1876). 

An intermediate view is taken by Massachusetts and New Jersey which re- 
quires that the defendant should have actual notice of the pending action. 
Perkins v. Perkins, 225 Mass. 82, 113 N. E. 841 (1916); Felt v. Felt, 59 N. J. 
Eq. 606, 45 Atl. 105 (1899); Doughty v. Doughty, 27 N. J. Eq. 315 (1876). 

The courts are prone to discuss the recognition of decrees in terms of comity, 
but comity is an extremely misleading word and its use has here been avoided. 

3 Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923). See 36 Harv. L. Rev. 
880. 

* Cheever v. Wilson, 9 Wall. (U. S.) 108 (1869); Shute v. Sargent, 67 N. H. 
305, 36 Atl. 282 (1892); Ditson v. Ditson, 4 R. I. 87 (1856). 

5 Lord Advocate v. Jaffrey, [1921] 1 A. C. 146. 
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This situation presents intolerable hardship and confusion. If one 
of the parties has remarried, and moves into another state, he may be 
guilty of bigamy or adultery and his children illegitimate. And if he 
has not remarried, his land will be subject to dower rights in a woman 
dsewhere no longer considered his wife. An avenue of escape lies 

through an alteration in the criterion for the determination of the 
validity of decrees. If uniformity in decisions as to the status of given 
gouses is the primary object, the validity of any decree must every- 
where be judged according to a single law. And since the state of the 
domicil of the parties has the greatest interest in their marital status,® 
itis natural to choose its rule governing the validity of a decree given 
in another state. In other words, the forum recognizes as a part of its 
conflict of laws the proposition that when another court has granted a 
decree of divorce, whether or not it had jurisdiction is to be determined 
according to the law of the domicil of the parties at the time of the 
decree. For want of a better name, this rule is spoken of as the renvoi." 
Although not always invoked by name, the doctrine is an established 
part of the divorce law of New York and England.* While it is similar 
to the general doctrine of renvoi in that the law of the forum adopts a 
tule of the conflict of laws of the domicil, it is entirely different from 
the usual application of the renvoi according to which there can be 
further “ reference ” to a third law.® This difference is of vital im- 
portance in that the strong objections urged against the usual applica- 
tion of renvoi do not apply to the doctrine here dealt with.’® 
Assume a case in which a divorce has been granted in France between 

parties domiciled in New York under circumstances in which the New 
York courts would recognize the validity of the decree.‘ If the validity 
of the decree was involved in an action or prosecution in Massachusetts, 
itis submitted that entirely apart from the opinion of the Massachusetts 
court as to the correctness of Gould v. Gould, the French decree should 
be recognized in accordance with the New York view. 
But if the parties had separate domicils at the time of the decree, 

the. problem is more complicated, since there is now no single law ac- 
cording to which the validity of the decree may be tested.’* Since the 

6 See Richard F. Cleveland, “Status in Common Law,” 38 Harv. L. Rev. 

1074, 1094. 
Although it is true that in many cases the law of domicil is highly artificial, 

this cannot be urged as a valid reason for denying this interest. In an over- 
whelmingly large proportion of cases the person in question really does “ belong ” 
to the state of his domicil —i.e., it is his home— and one must not lose sight 
of this because cases which find their way into the books deal with facts which 
are out of the ordinary. 

7 See 35 YALE L. J. 372. , 
8 Matter of Caltabellotta’s Will, 183 App. Div. 753, 171 N. Y. Supp. 82 

(1918) ; Matter of Baker’s Estate, 112 Misc. 295, 183 N. Y. Supp. 139 (1920); 
Ball v. Cross, 231 N. Y. 320, 132 N. E. 106 (1921); Dean v. Dean, 213 App. 
Div. 360, 210 N. Y. Supp. 695, aff’d, 241 N. Y. 240, 149 N. E. 844 (1925). 
Armitage v. Attorney-General, [1906] P. 135. In re Stirling, [1908] 2 Ch. 344; 
Cass v. Cass, 102 L. T. 307 (1910). See Dicey, Conriicr or Laws, 3 ed., 442. 

® See 35 Harv. L. Rev. 454. 
10 See 31 Yate L. J. 104. 
11 Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923). 
12 The selection of a single law would entail a choice as to which had the 

greater interest. It might be suggested that the domicil of the defendant has 
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recognition of the validity of the decree involves the dissolution of a 
status in which two states are equally interested, it is submitted that 
both of these states must concur in recognizing the validity of the 
decree before it may be recognized in third states. A line of New York 
cases, followed in the recent case of Dean v. Dean," illustrates the 
operation of this rule. A decree was given to a husband in Pennsyl- 
vania, jurisdiction being gained over the wife, who remained in Canada, 
only by publication. When she later came to New York and sued for 
divorce, the court found that since the husband had deserted her, her 
domicil remained in Canada, and that since the Canadian law would 
refuse validity to the Pennsylvania decree, the decree would be invalid 
also in New York. In these cases although it appears that it is the law 
of the domicil of the defendant which is considered, that is only because 
the domicil of the plaintiff has already spoken in favor of the decree 
by rendering it. Accordingly it is only if the domicil of the defendant 
concurs in this view that the decree is valid elsewhere. 

It is apparent in cases like the last that complete uniformity is not 
achieved, since the state in which the decree was given would probably 
recognize its validity even though all other states refused.’* It is 
submitted, however, that this is a consideration which should not 
militate against the adoption of the doctrine to secure as great uni- 
formity as possible. 

It must be admitted that the renvoi will not solve the situation 
caused by a diversity of views as to what constitutes domicil. Such 
cases might arise in view of the English doctrine of revival of domicil 
of origin upon giving up a domicil of choice,’* a doctrine which is 
accepted nowhere in this country. This situation presents no argument 
against the renvoi, since even universal agreement upon one of the 
recognized theories of jurisdiction would not achieve uniformity here. 

Although there are no decisions except in New York and England, 
it is submitted that the doctrine should be accepted generally.‘° The 
interest in favor of uniformity of decision as to the status of particular 
parties clearly outweighs the interest which a state has in applying its 
own theory of jurisdiction to cases where the parties were domiciled 
elsewhere. 

Express WARRANTIES AND THE PARoL EviIDENCE RULE. — Originally 
liability for breach of warranty was considered as arising ex delicto and 

the greater interest. The interest of the sovereign in the domiciliary is not entirely 
selfish; a part of it is in the protection of the domiciliary. In this case that por- 
tion of the interest — save in so far as it is protection from his own folly —of 
the state of the plaintiff is lacking since the plaintiff has been heard in court. 
But even if this does make out a slight preponderance of interest, it does not 
justify neglect of the interest of that state. 

13 241 N. Y. 240, 149 N. E. 844 (1925). For the facts of this case, see 
Recent Cases, infra, p. 653. 

14 This is inevitable in any event until it is established that there is only one 
valid ground for jurisdiction for divorce and that to accept any other is not due 
process. 

15 Udny v. Udny, L. R. 1 H. L. (Sc.) 441 (1869). 
16 But see Parker v. Parker, 222 Fed. 186 (5th Circ., 1915). 
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was enforced in an action of deceit.1 Some three centuries after the 
first reported decision of such a case,” an action for breach of warranty 
was for the first time brought in assumpsit.6 Today it is said that the 

liability of a warrantor is generally conceived to be contractual, but 

that it may sound in tort as well as in contract.* If a contract of sale 
has been reduced to writing and the buyer seeks to introduce evidence 

of an oral warranty made prior to the writing, the court must consider 

both the extent of the parol evidence rule and the true nature of lia- 

bility for breach of warranty. 
The basis of the parol evidence rule is usually said to be the neces- 

sary assumption that a written agreement expresses the whole under- 
taking of the parties.° The rule would therefore be inapplicable to 
evidence of facts giving rise to an obligation imposed by law regard- 
less of the intent of the parties.® It follows that, so far as the war- 
ranty results in an obligation to make redress for a tort, parol evi- 
dence should be admissible; but so far as the obligation is contractual, 
the parol evidence should be inadmissible, if an intent to integrate 
warranties is shown. Viewed in either aspect, an oral warranty can- 
not be shown if the written agreement states in terms that there is no 
other warranty than that in the writing, because the oral warranty is 
then contradictory to the formal agreement of the parties.’ 

It is necessary to recognize that a warranty may consist solely of a 
representation of fact, of a representation combined with a promise, 
or solely of a promise. A warranty of the last kind is obviously only 
contractual, and consequently to be barred from evidence if oral. 
Only warranties of the first and second kinds require discussion, and 
those cases in which the representation was fraudulent in the sense of 
consciously false will first be considered. 

It would seem elementary that the parol evidence rule does not bar 
a showing of fraud inducing the contract as a basis for tort action, yet 

| there are at least two cases of recent date contrary to this view. In 

1.See 1 Wrutiiston, SALEs, 2 ed., $195; James Barr Ames, “History of 
Assumpsit,” 2 Harv. L. Rev. 1, 8. 

2 Fitz, Asr., “ Monst. de Faits,” pl. 160 (1383). See J. B. Ames, supra, 2 
Harv. L. Rev. at 8. 

8 Stuart v. Wilkins, 1 Dougl. 18 (1778). See 1 Wrx.isToN, op. cit., § 195. 
4 See 1 WixisTON, of. cit., § 197. On the other hand, it is said, “ No one 

now regards an express warranty on a sale otherwise than as a matter of con- 
tract.” See Pottocx, Torts, 12 ed., 290. 

5 See 5 WicmMorE, Evmwence, 2 ed., §§ 2425, 2446; GREENLEAF, EVIDENCE, 
10 ed., § 276; 1 WILLISTON, op. cit., § 215. 

6 See 1 WILLISTON, op. cit., §§ 215, 254. 
7 See 1 WurxisTon, op. cit., § 215. If the representation is fraudulent, it 

would seem that the statement in the writing is strong evidence of an absence 
of reliance, but perhaps not conclusive. The provision, however, has been held 
to be a “ waiver” of all rights based on oral statements made previous to the 
writing: G. J. Birkel Co. v. Curtet, 36 Cal. App. 301, 172 Pac. 165 (1918). 
See, contra, Ward v. Liddell, 182 N. C. 223, 225, 108 S. E. 634, 635 (1921). 

8 Under the Uniform Sales Act, § 12, it is clear that a representation without 
a promise may amount to a warranty. It is always difficult to ascertain whether 
there was an intent by the warrantor to assume contractual liability, where 
there is no finding either way. A simple statement of fact may imply a prom- 
ise. But in some cases it appears that an implication of a promise would be 
incorrect. See, e.g., Federal Co. v. Tompkins, 149 Ark. 664, 231 S. W. 553 (1921) ; 
White, Ward, & Erwin v. Hager, 112 Tex. 516, 248 S. W. 319 (1923). 
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one,® the court took the position that all parol warranties were inad. 
missible and then, as to the warranty before it, stated that “its 
quality as a warranty would not be changed or affected in the least 
by alleging that the representation was fraudulently made.” ?° The 
court evidently saw a promissory element in the warranty,"! and con. 
cluded that it was expedient to bar all extrinsic evidence relating to 
the transaction. It is sometimes said that the business need for cer- 
tainty is a reason for the parol evidence rule. This view might seem 
to justify this application of the rule to an obligation which, though 
imposed by law, has its basis in a transaction intended to culminate 
in a contractual obligation admittedly subject to the rule. This sug. 
gestion has force, but should the business need for certainty support a 
doctrine that may secure to a defrauder the fruits of his wrong. 
doing? 7” 

Where the statement of warranty was not intentionally false, there 
is presented the preliminary question whether liability in tort will be 
imposed upon one making such a misrepresentation. It has been 
strongly argued that liability should be imposed, even in the absence 
of negligence, where the statement reasonably induced the entry into 
the business transaction of which the statement was a part.! It is 
held, however, that parol evidence of a warranty made under these 
circumstances, consisting only of a representation of fact, and appar- 
ently made without intent to assume a contractual obligation, is in- 
admissible.** So, also, of a warranty consisting both of a representa- 
tion and a promise.1* These decisions indicate, at least for the 
purposes of the parol evidence rule, either that no obligation is im- 

® Yuba Mfg. Co. v. Stone, 39 Cal. App. 440, 179 Pac. 418 (1919). The de- 
fendant was sued upon a note given as consideration for the sale, and set up a 
cross complaint based on allegations of fraudulent misrepresentations, which the 
court held immaterial because parol. The decision was approved in Case Thresh- 
ing Machine Co. v. Copren Bros., 45 Cal. App. 159, 187 Pac. 772 (1920). The 
second case referred to, in which defendant similarly counterclaimed, is Rock 
Island Implement Co. v. Wally, 268 S. W. 904 (Mo., 1925). Of the same nature 
are cases of warranties consisting solely of representations of facts in which, 
although the inference of fraud was strong, the evidence was excluded. See 
cases in note 8, supra. 

10 39 Cal. App. at 444, 179 Pac. at 420 (1019). 
11 This does not appear to be justified, since the warranty consisted only of 

a statement as to the amount of work a tractor could do. 
12 Wigmore apparently considers the need for certainty immaterial in these 

cases, stating that admissibility depends on whether or not the writing was in- 
tended to embody that with which the parol matter deals, and contends that 
evidence of fraud should be admitted, because the vital element in fraud is the 
warrantor’s state of mind, which neither can be nor is intended to be embodied 
in the writing. See 5 WicmMoreE, Evmvence, 2 ed., § 2430. 

18 See Samuel Williston, “ Liability for Honest Misrepresentation,” 24 Harv. 
L. Rev. 415, 436 et seq. 

14 Federal Co. v. Tompkins, 149 Ark. 664, 231 S. W. 553 (1021); Case 
Threshing Machine Co. v. Copren Bros., 32 Cal. App: 194, 162 Pac. 647 (1916); 
Rowe v. Emerson-Brantingham Implement Co., 61 Mont. 73, 201 Pac. 316 
(1921); White, Ward, & Erwin v. Hager, 112 Tex. 516, 248 S. W. 319 (1923). 

15 Remsberg v. Hackney Mfg. Co., 174 Cal. 7909, 164 Pac. 792 (1917); 
Stoehrer etc. Corp. v. Greenburg, 250 Mass. 550, 146 N. E. 34 (1025); Appa- 
lachian Power Co. v. Tate, 90 W. Va. 428, 111 S. E. 150 (1922); Northwestern 

Blaugas Co. v. Guild, 169 Wis. 98, 171 N. W. 662 (1919). 
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d by law in the absence of negligence or fraud, or that the rule 

applies as well to such obligations as to those of contract." If negli- 
nce in making the representation is shown, it would appear that in 

jurisdictions following Derry v. Peek," evidence of the negligence 
should be excluded as being of no significance, and the situation treated 

in the same manner as that just described. But where liability for 

negligent misrepresentation is imposed, it would seem that, with ref- 

erence to the parol evidence rule, the negligence should be treated in 

the same way as fraud. Since, as previously stated, fraud is consid- 

ered by some courts to be within the operation of the rule, and there is 

the added fact that courts ordinarily regard a warranty as matter of 

contract,* it is surprising to encounter a recent decision that a grantee 

of land is not restricted to his action on the covenants in the deed, 

but can recover upon a showing of oral misrepresentations, which the 

warrantor honestly believed but was negligent in not knowing to be 
false, as to the quantity and location of the land.® The decision 
appears to be based on sound reasoning, but is contrary to most of 
the cases, which indicate the general understanding that a warranty 
is a contractual undertaking. 

RECENT CASES 

BANKS AND BANKING—AGENCY—IMPUTING TO CORPORATION KNOWL- 
EDGE OF FRAUD BY ITS SOLE REPRESENTATIVE IN A TRANSACTION. — The 
cashier of the defendant bank was also the treasurer of the plaintiff com- 
pany with authority to draw checks in the name of the plaintiff. The 
accounts of the cashier and his brother became heavily overdrawn. In 
settlement of these overdrafts, the cashier, by means of checks drawn 

16 The language of the opinions rather clearly indicates that the obligation of 
a warrantor, whether or not he makes a representation of fact, is not regarded 
as imposed by law, but as being assumed as a matter of contract. See Millsap 
v. Woolfe, 1 Ala. App. 599, 605, 56 So. 22, 24 (1911); Murphy v. Gifford, 228 
Mich. 287, 299, 200 N. W. 263, 266 (10924). 

The uniform application of the parol evidence rule to oral warranties in Eng- 
land indicates that the same attitude prevails there. See BENyJAMAN, SALES, 
6 ed., 760. The English courts apparently require an intent to contract as an 
essential element of a warranty. See Kerr, Fraup AND MISTAKE, 5 ed., 40. 
11 14 App. Cas. 337 (1889). This case is the leading authority for the doc- 

trine that no liability can be imposed upon one who makes an honest, but negli- 
gent, misrepresentation of fact. For a discussion of this principle, see Jeremiah 
Smith, “ Liability for Negligent Misrepresentation,” 14 Harv. L. Rev. 184; 
Samuel Williston, “ Liability for Honest Misrepresentation,” 24 Harv. L. Rev. 
45. 

18 See note 16, supra. 
19 Williams v. Hume, 149 N. E. 355 (Ind. App., 1925). For the facts of this 

case, see Recent CAsEs, infra, p. 661. 
‘The decision is the more surprising because the usual tendency is to regard 

Writings which concern land with more respect than those concerning chattels. 
Parol evidence is inadmissible to prove a warranty of the quantity of land. 
Cabot v. Christie, 42 Vt. 121 (1869). But in a case involving land in which, 
under the doctrine of Yuba Mfg. Co. v. Stone, supra, note 9, parol evidence of 
the representation would have been barred, the evidence was admitted. Brown 
v. Le May, ror Ark. 45, 141 S. W. 759 (1911). 
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against the plaintiffs account, transferred funds to the bank. For two year 
the cashier posted the passbook of the plaintiff but did not enter they 
charges. In 1920, the cashier, without depositing any money, entered credits 
to the account of the plaintiff on the defendant’s ledger to off-set thes 
charges. The defendant found the fraudulent checks and reéntered on jt 
ledger charges against the plaintiff. The plaintiff seeks to recover this 
amount. From a judgment for the defendant, the plaintiff appealed. Heli, 
that the bank was charged with the knowledge of the cashier, and acquired 
no right to the money transferred by the cashier’s fraudulent checks, 
Judgment reversed. Knobley Mountain Orchard Co. v. People’s Bank of 
Keyser, 129 S. E. 474 (W. Va.). 

In general, a bank is chargeable with the knowledge of its cashier. Perry 
Naval Stores Co. v. Caswell, 63 Fla. 552, 57 So. 660; Million v. Commer. 
cial Bank of Boonville, 159 Mo. App. 601, 141 S. W. 453. But where the 
officer is acting for his individual interests and is guilty of fraud, the basis 
of this imputation of knowledge no longer exists. Accordingly, an excep. 
tion to the general rule is made in such cases. Hilliard v. Lyons, 180 Fed, 
685 (3rd Circ.). See American Surety Co. v. Pauly, 170 U. S. 133, 156. 
This exception is, in turn, subject to two qualifications. (1) Where the 
officer was the sole representative of the corporation in the fraudulent 
transaction, the bank is chargeable with knowledge of the officer’s fraud 
although he was acting for his own personal interest. First Nat. Bank vy. 
Blake, 60 Fed. 78 (C. C. D. Ore.). See Morris v. Georgia Loan, Sav. & 
Bkg. Co., tog Ga. 12, 25, 34 S. E. 378, 383. (2) Where the bank would 
profit by the fraudulent transaction and desires to ratify it by confirming 
the cashier’s agency, it must accept his knowledge. The bank in a sens 
becomes particeps criminis with the cashier, and is liable for the amount 
of the fund fraudulently transferred. Emerado Farmers’ Elev. Co. v. 
Bank of Emerado, 20 N. D. 270, 127 N. W. 522; First Nat. Bank v. New 
Milford, 36 Conn. 93. Cf. Lowndes v. City Nat. Bank, 82 Conn. 8, 72 Atl 
150; Holden v. New York & E. Bank, 72 N. Y. 286. In the principal case 
the cashier was the bank’s sole representative; and further, the bank is 
seeking to take advantage of his fraudulent acts. 

BANKS AND BANKING— Deposits — LIABILITY TO PRINCIPAL FOR CRED 
ITING TO AGENT’s PERSONAL ACCOUNT CHECK WRONGFULLY DRAWN BY 
HIM AS AGENT.— The plaintiff gave his son powers of attorney to draw 
checks on two New York City banks in which he had deposit accounts. 
The son maintained a personal deposit account with the defendant, a third 
bank. The son, as agent, drew twenty-one checks, some to his own order 
and some to the order of the defendant, all of which he deposited to his 
own account in the defendant bank. All except two of these checks had 
been certified or accepted by the drawee bank before deposit in the de- 
fendant bank. By means of these checks about $30,000 was transferred 
to the son’s account, all of which has been expended, the earlier checks 
being used up before the later deposits, for unknown purposes. The plair- 
tiff made a demand on the defendant for the funds, and on its refusil 
brings an action at law for the conversion of his property. Both parties 
moved for a directed verdict. The lower court directed a verdict for the 
plaintiff, but denied him interest. Both parties appealed. Held, that the 
defendant had constructive notice of the plaintiff’s interest in the checks, 
and the direction of a verdict was therefore proper. Judgment reversed 
to allow plaintiff interest. Cahan v. Empire Trust Co., C. C. A., 2nd Cite, 
Jan. 4, 1926. : 

Although there is much authority in support.of this decision, the weight 
is to the contrary. Santa Marina Co. v. Canadian Bank, 254 Fed. 39! 
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(oth Circ.). See Austin W. Scott, “Participation in a Breach of Trust,” 
y Harv. L. Rev. 454, 469 et seg. And see 36 Harv. L. Rev. 762. Contra, 
Bank of Hickory v. McPherson, 102 Miss. 852, 59 So. 934. The present 
decision brings into sharp relief the split between the state courts of New 
York and the federal courts of the Second Circuit. Compare Havana 
Cent. R. R. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 12, with 
Havana Cent. R. R. v. Central Trust Co., 204 Fed. 546 (2nd Circ.). In 
order to avoid a race between the parties for the favorable court, it is sub- 
mitted that considerable weight should be given to this fact. There are 
indications of a tendency to restrict the doctrine of a separate “ federal 
common law.” See Salem Trust Co. v. Manufacturers’ Finance Co., 264 
U. §. 182, 200. As the court frankly admits, the fundamental question in 
the present case is one of business policy, whether it is desirable, on the 
basis of the facts known to the defendant bank, to force it to investigate. 
Since questions put to the depositor would vex him if he were honest, and 

excep-@ would probably prove futile if he were not, and since further inquiry would 
0 Fed, @ involve an almost prohibitive delay, the decision places a heavy burden 
3, 156. upon the bank. See Austin W. Scott, supra, 34 Harv. L. Rev. at 468. 
re the The court gives no indication what it would deem reasonable inquiry by the 
idulent # defendant. The decision is not rested upon the possible ground that, be- 
fraud cause of motions by both parties for a directed verdict, the lower court sat 

asa trier of fact. See Mead v. Chesbrough Bldg. Co., 151 Fed. 998, 1002 
av. 6 (ond Circ.). Liability is imposed as a matter of law. 
would 

irming CARRIERS — LIMITATION OF LIABILITY— EFFECT OF DEVIATION. — The 
- Sense plaintiff shipped eight bales of woollen cloth on board the defendant’s vessel 

for carriage to Odessa. The bill of lading contained a provision that the 
defendant was not to be accountable for any goods which were above the 
value of £20 per package, unless the value were declared and extra freight 
paid. The plaintiff failed to declare the value of the bales, though each 
was worth more than £360. When the goods arrived at Constantinople, it 
was orally agreed that five of the bales should be discharged at Batoum 
and that the remaining three should be discharged at Constantinople on the 
return, the plaintiff paying landing charges on the latter and extra freight 
for the further carriage of the former. The five bales were not discharged 
at Batoum, but were carried to some point beyond. The three bales were 
discharged before the return to Constantinople and stored for two months. 
Ultimately all eight bales were lost, and the plaintiff commenced this ac- 
tion. The action was dismissed except as to the landing charges. The i 
plaintiff appealed. Held, that having substantially deviated, the defendant it] 

‘0 his cannot claim the benefit of the special protective provision. Appeal : 
s had allowed. Buerger v. Cunard Steamship Co., [1925] 2 K. B. 646. 
e de- Whether or not liability for negligence may be so avoided, a common 
erred carrier may by special contract obtain exemption from its usual liability 
hecks asan insurer. Rand v. Merchant’s Despatch Transp’n Co., 59 N. H. 363; 
olain- HE Parsons v. Monteath & Hazard, 13 Barb. (N. Y.) 353; Louisville & N. 
fusll BRR. v. Manchester Mills, 88 Tenn. 653, 14 S. W. 314. It is well settled 
x that a deviating carrier loses the benefit of a contract limiting its liability 
“ as insurer. Maghee v. Camden & Amboy R. R., 45 N. Y. 514; The Steam- 

boat Sultana v. Chapman, 5 Wis. 454. Deviation does not make the carrier 
a converter, and recovery is limited to the actual damages. Southern Pac. 
Co. v. Booth, 39 S. W. 585 (Tex. Civ. App.). See, contra, Phillips v. 
Brigham, Kelley & Co., 26 Ga. 617, 619. In the majority view, an unjusti- 
ed deviation is so material a breach of the express contract of shipment 

that at the election of the shipper, the special contract may be terminated 
F and the liability of insurer revived. McKahan v. Am. Express Co., 209 
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Mass. 270, 95 N. E. 785; Lynch v. N. Y. C. & H. R. R., 89 Misc. 472, 153 
N. Y. Supp. 633. But cf. Pavitt v. Lehigh Valley R. R., 153 Pa. St. 302, 
25 Atl. 1107. There are numerous dicta to the effect that the carrier would 
have a defense if it prove that the loss must certainly have occurred had 
there been no deviation. See Globe Navigation Co. v. Russ Lumber & Mill 
Co., 167 Fed. 228, 231 (N. D. Cal.); Louisville & C. Packet Co. v. Rogers, 
20 Ind. App. 594, 604, 49 N. E. 970, 973; Robinson Bros. & Gifford y,. 
Merchant’s Despatch Transfer Co., 45 Ia. 470, 474. ‘This fact may be of 
some weight, perhaps, in determining whether the deviation constitutes a 
material breach of the contract of shipment. But, if the materiality of 
the breach has been established, it is generally considered unnecessary that 
the loss be traced to the deviation. Joseph Thorley, Ltd. v. Orchis Steam- 
ship Co., [1907] 1 K. B. 660. See Walsh v. Homer, to Mo. 6, 18; O. K. 
Transfer Co. v. Neill, 59 Okla. 291, 293, 159 Pac. 272, 274. 

CARRIERS — STRIKE HELD No DEFENSE TO REFUSAL TO ACCEPT A RECon- 
SIGNMENT — RECOVERY OF DEMURRAGE. — Upon the arrival at Grand Island, 
Neb., of a carload of lumber from Oregon, consigned to the plaintiff, the 
defendant notified the plaintiff and asked for disposition. The plaintiff 
ordered the defendant to reconsign to a party in Detroit. This the railroad 
refused to do on the ground that a strike of switchmen on the Detroit 
Terminal Road, a connecting line, had caused an embargo to be placed on 
all such shipments. The plaintiff wrote to the defendant insisting upon the 
acceptance of his reconsignment order. The defendant made no reply and 
the lumber remained at Grand Island until the termination of the strike per- 
mitted its delivery. The consignee at Detroit paid the demurrage assess- 
ments for the delay and charged the plaintiff with the amount. The plain- 
tiff brought this action to recover the demurrage paid. Judgment was given 
for the plaintiff, and the defendant appealed. Held, that the strike afforded 
no valid reason for the railroad’s refusal to accept the reconsignment. 
Judgment affirmed. Buschow Lumber Co. v. Union Pac. R. R., 276 S. W. 
409 (Mo.). 

A carrier may refuse to accept goods offered him for shipment over a 
connecting line on which there is a strike. Gage v. Arkansas Cent. R. R,, 
160 Ark. 402, 254 S. W. 665. This holds equally true when the strike is 
on the carrier’s own line. Murphy Hardware Co. v. So. Ry., 150 N. C. 
703, 64 S. E. 873; Galveston, H. & S. A. Ry. v. Karrer, 109 S. W. 440 
(Tex. Civ. App.). The reconsignment order is in the nature of a new offer 
of goods for shipment. It would seem, therefore, that the carrier was 
justified in rejecting it. And since the plaintiff had notice sufficient to 
enable him to remove the lumber from the cars, he should not have recov- 
ered the amount of the demurrage charged. If the first shipment had been 
made expressly subject to a reconsignment, however, it might be contended 
that there was but one complete contract of transportation with a right to 
divert in transit. Cf. Sparr v. So. Pac. Co., 220 Ill. App. 180. If so, the 
decision might be justified as falling within a class of cases where, after the 
contract of transportation has been entered into, a delay takes place be- 
cause of conditions on the carrier’s own line. In this situation the plaintiff 
may recover demurrage paid. Payne v. White House Lumber Co., 231 
S. W. 417 (Tex. Civ. App.). But where the delay occurs within the domain 
of the consignor or consignee, the carrier is allowed to assess demurrage. 
Sinclair Ref. Co. v. Schaf, 275 Fed. 769 (8th Circ.)y C., C., C. & St. L. 
Ry. v. Mayer, 7 Ohio App. 44. But cf. So. Ry. v. White, 284 Fed. 560 
(6th Circ.). Inasmuch as the delay in the principal case did not occur 
on the carrier’s own line, it is equally arguable that the result should follow 
the decision in these cases. Although payment was made by the consignee 
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under a mistake of law, the better view is that such a mistake does not of 

itself preclude recovery. Woopwarp, Quasi-ContTracts, § 35 et seq. 

CHoses IN ACTION — ASSIGNMENT — RECOVERY BY PRIOR ASSIGNEE OF 
Money COLLECTED BY SUBSEQUENT ASSIGNEE.— The complaint alleged 
that A assigned to X all moneys due or to become due for goods shipped 
by X to customers of A, that A subsequently assigned all these accounts to 
Y, and that Y collected from the obligors. X sought to impress a con- 
structive trust upon the moneys so collected. Y’s motion to dismiss the 
complaint was granted, and X appealed. Held, that Y took nothing under 
the assignment and, therefore, the money received he holds in trust for the 
benefit of X. Order reversed. Superior Brassiere Co. v. Zimetbaum, 214 
App. Div. 525, 212 N. Y. Supp. 473. 

In those jurisdictions which protect the assignee who first gives notice 
to the debtor, Y, as a subsequent collecting assignee, would clearly prevail. 
In New York and many other jurisdictions the assignee who is prior in time 
normally prevails, regardless of notice. Salem Trust Co. v. Manufacturers’ 
Finance Co., 264 U. S. 182; Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 
572. See Edward Q. Keasbey, “ Notice of Assignments in Equity,” 19 
Yate L. J. 258. For a collection of cases on both sides, see 31 A. L. R. 
876. But even in such jurisdictions, if the subsequent assignee collects in 
good faith, it has been held that he may keep. Judson v. Corcoran, 17 
How. (U. S.) 612. See Salem Trust Co. v. Finance Co., supra, at 199. 
And see 2 Pomeroy, Equity JURISPRUDENCE, 4 ed., §§ 712, 727; 1 WILLIS- 
ton, ContRACTS, § 435; Woopwarp, Quasi-Contracts, § 84; Scott, CASES 
on TRUSTS, 623n. See, contra, Central Trust Co. v. West India Importing 
Co., 169 N. Y. 314, 324, 62 N. E. 387, 390. Cf. Fairbanks v. Sargent, 104 
N. Y. 108, 9 N. E. 870. The protection of Y is merely an application of 
the general principle that when the equities are equal, the legal title pre- 
vails. Dixon v. Caldwell, 15 Ohio St. 412; Leather v. Simpson, L. R. 11 
Eq. 398. See Fidelity Mutual Life Ins. Co. v. Clark, 203 U. S. 64, 74; 
Pilcher v. Rawlins, L. R. 7 Ch. App. 259, 269. The fact that Y gave value 
at the time of the assignment and secured the legal title to the money later, 
should not relegate him to the position of a purchaser without value. 
People v. Swift, 96 Cal. 165, 31 Pac. 16. See Osgood v. Thompson Bank, 
30 Conn. 27. See Scort, op. cit. 680n. But see Central Trust Co. v. 
West India Imp. Co., supra. Cf. Barnard v. Campbell, 55 N. Y. 456, 58 
N. Y. 73. If the premise of the court be accepted, that A had nothing left 
to assign to Y after the assignment to X, its conclusion might be supported. 
Cf. James Barr Ames, “The Doctrine of Price v. Neal,” 4 Harv. L. Rev. 
297, 307. But it is arguable that A could give Y at least a power to acquire 
an indefeasible title by collection. 

Conriict or Laws — RemeptEs: Ricut or Action — EFrect IN UNITED 
States OF ENGLISH CopyricHt Act.— The plaintiff, a British subject, 
wrote a play in England. It was never published or produced there. He 
brought it to this country and sold to the defendant the rights to produce in 
the United States and Canada, on condition that there be a production 
within a year. The contract was made in New York. The defendant 
abandoned the play before production, but retained possession of the manu- 
script. Later she produced the play under another name without the per- 
mission of the plaintiff. The British Copyright Act provides that there shall 
be copyright for such plays, that the author shall have no rights save under 
the act, and that all common law rights are abrogated. (1 & 2 Gero. V, c. 
46,§31.) The plaintiff sued for damages. Held, that the act does not take 
away the plaintiff’s literary property so as to give him no right enforceable 

a eee See Se 
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in foreign jurisdictions. Judgment for plaintiff. Roberts v. Petrova, 1% 
Misc. 86 (N. Y. Sup. Ct.). 

It is clear that apart from the statute an author has such property in ap 
unpublished play as to maintain an action. Thompkins v. Halleck, 133 Mass 
32; Palmer v. DeWitt, 47 N. Y. 532. The manifest object of the act taken 
as a whole is to substitute a blanket copyright for the rather less effectual 
common law property. Hence the court’s construction is reasonable that 
the statute abolished the common law right only “ within a defined juris. 
diction.” Cf. Ferris v. Frohman, 223 U. S. 424. But it would seem that 
this construction of the statute is unnecessary. Granting that Section 31 
does take away “common law property,” the statute itself gives another 
property, changed in name and remedy but still a property. Copyright is a 
property. See Stevens v. Cady, 14 How. (U. S.) 528, 530. And see Wen, 
CopyricHt Law, 55. ‘The argument made that the act could have no 
extraterritorial effect goes only to the remedy provided. The property 
right created by it can be carried intact beyond the border and will be as- 
signed a proper remedy by the court of the forum. The inquiry of the 
forum must be directed toward the existence of the right created by the 
foreign sovereign, not toward its manner of creation. 

ConFLict or LAws — STATUTE OF FRAUDS — SUBSTANTIVE OR REMEDIAL. 
— Action was brought in Delaware on a contract made in Pennsylvania for 
the sale of sugar. The parties failed to comply with the Pennsylvania 
statute of frauds. (Unirorm Sates Act, §4, 1920 Pa. Star., § 109652.) 
In Delaware, however, there is no corresponding provision regulating the 
sale of personalty. The defendant demurred. Held, that if the statute were 
substantive, the Pennsylvania statute applied and the plaintiff obtained no 
rights; and that if the statute were remedial, a right without a remedy is 
in reality not a right. Demurrer sustained; judgment for defendant. 
Franklin Sugar Refining Co. v. Mullen Co., 7 F. (2d) 470 (D. Del.). 

For a discussion of the principles involved, see NOTES, supra, p. 632. 

ConstrucTIVE Trusts—Grounps: BREACH OF FipuctARY Dvuty— 
APPLICATION OF DOCTRINE TO FRAUDULENT CONVEYANCE. — The defendant, 
the trusted business adviser of the plaintiff, an illiterate farmer, induced 
the latter by misrepresentations as to the probable effect of an impending 
lawsuit, to convey to him land worth much more than the amount involved 
in the suit. He further persuaded him to leave the jurisdiction and to re 
main outside it for a period of about twelve years. The purpose of the 
transaction was to prevent the rendition and satisfaction of judgment in 
the pending suit. The defendant at all times intended to deprive the plain- 
tiff of his property, and during the twelve years sold it. In a suit for a 
accounting, the defendant appealed from a judgment in favor of the plaintiff. 
Held, that as the plaintiff was not in pari delicto, he was entitled to recover; 
but that the defendant should have been credited with the value of im- 
provements made on the land. Judgment modified. Duncan v. Dazey, 149 
N. E. 495 (Ill.). : 

Where a person conveys property in fraud of his creditors, equity, m 
order to discourage illegal transactions, will generally not assist him to get 
it back. Rosenbaum v. Huebner, 277 Ill. 360, 115 N. E. 558; Palmer v. 
Palmer, 100 Neb. 741, 161 N. W. 277. But where, as in the principal 
case, the conveyance was obtained by the defendant through the abuse of 
a confidential relationship, equity may declare that the parties are not equally 
culpable and give relief; not, it is said, to protect the plaintiff, but because 
of an overwhelming policy against fraud. Phillips v. Bradford, 147 Ala. 346, 
41 So. 657. See Conlon v. Hosier, 165 N. Y. Supp. 745, 774 (Sup. Ct.). 
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se 2 PoMEROY, Equity JURISPRUDENCE, 4 ed., $942. Cf. Lang v. Lang, 
14 Ill. 148, 119 N. E. 963. Even where such special circumstances are not 

nt, the encouragement of the defendant to engage in such transactions 

if he is allowed to keep the property probably outweighs the possible deter- 

race of the plaintiff. On principle, therefore, it might well be argued that 
«quity should grant relief in all cases where restitution of the property con- 
veyed rather than enforcement of the illegal agreement is sought. Cf. A. W. 
scott, ““Conveyances Upon Trusts Not Properly Declared,” 37 Harv. L. 

Rev. 653, 660 n. 24, 656-664. And see 35 Harv. L. Rev. 754. If this 

criticism of the general doctrine is sound, a fortiori the present decision 

raches the correct result. The same problems are presented in quasi- 

contractual actions at law. See Woopwarp, Quasi-Contracts, §§ 138-142. 
See 26 Harv. L. Rev. 738; 39 Harv. L. REv. 509. 

ConTRACTS — IMPERSONATION — CONTRACT TO DELIVER MONEY TO THIRD 
PersoN — PERFORMANCE BY PAYMENT TO ImposTER.—An_ unidentified 
stranger presented to the plaintiff bank for deposit certain checks payable 
to one Joe Spinks, representing himself to be Joe Spinks. The plaintiff 
credited them to the account of Joe Spinks. Later, in response to a tele- 
gam from the stranger, signed “ Joe Spinks,” the plaintiff wired $650 to 
him, through the defendant telegraph company, requesting identification. 
The defendant paid the stranger after he had identified himself as Joe 
Spinks. The true Joe Spinks, to whom the checks belonged, appeared, and 
the plaintiff, after paying him the amount of the checks, brought this action 
against the telegraph company to compel it to return the money. Judg- 
ment was given for the plaintiff, and the defendant appealed. Held, that 
the defendant had performed its contract by paying the money to the man 
whom the plaintiff intended to be paid. Judgment reversed. Western 
+4) Telegraph Co. v. American State Bank, 277 S. W. 226 (Tex. Civ. 
App.). 
In cases of sale to an imposter who is dealing face to face with the 

vendor, it is commonly said that the “primary intent” of the vendor is to 
sell to the person before him, so that title passes. Martin v. Green, 117 
Me. 138, 102 Atl. 977; Phelps v. McQuade, 220 N. Y. 232, 115 N. E. 441. 
Similarly where a negotiable instrument is given to an imposter under the 
same circumstances, he is regarded as the payee, so that his indorsement in 
the assumed name will pass title to the instrument. Robertson v. Coleman, 
141 Mass. 231, 4 N. E. 619; McHenry v. Old Citizens’ Nat. Bank, 85 
Ohio St. 203, 97 N. E. 395. In the sales cases, however, it is said that 
where the transaction is by correspondence, the primary intent is to deal 
with the person whom the imposter purports to be, and that no title passes. 
Cundy v. Lindsay, 3 App. Cas. 459. It is plausibly urged that the distinc- 
tion is unsound; that the intent is always to sell to the person with whom 
the seller is dealing, and that the mistake merely furnishes a motive. See 
Clarence D. Ashley, “ Mutual Assent in Contract,” 3 Cor. L. Rev. 71, 76. 
See 34 Harv. L. Rev. 76. Under some circumstances at least, a result is 
teached in the negotiable instruments cases which would support this view. 
Emporia Nat. Bank v. Shotwell, 35 Kan. 360, 11 Pac. 141; Hoffman v. 
American Exchange Nat. Bank, 2 Neb. (Unoff.) 217, 96 N. W. 112. But 
cf. First Nat. Bank v. American Exchange Nat. Bank, 49 App. Div. 349. 
63 N. Y. Supp. 58. Similarly, a bank paying on the plaintiff’s informal 
order to an imposter with whom the plaintiff has dealt by correspondence 
has been protected. Boatsman v. Stockmen’s Nat. Bank, 56 Col. 495, 138 
Pac. 764; Metzger v. Franklin Bank, 119 Ind. 359, 21 N. E. 973. The 
Principal case would seem right under any theory. The plaintiff had by its 
face-to-face dealing fixed the imposter as the one it intended to be paid. 
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Cf. Jamieson & McFarland v. Heim, 43 Wash. 153, 86 Pac. 165. The re. 
sult of the case might be supported on another principle. A carrier has been 
held not liable for a misdelivery when it has, although exercising reasonable 
care, made delivery to one bearing the same name as consignee. Singer y, 
Merchants’ Despatch Transportation Co., 191 Mass. 449, 77 N. E. 882, 
Cf. Weisberger Co. v. Barberton Savings Bank Co., 84 Ohio St. 21, 95 N. E. 
379. Quaere, whether the same rule would apply where it makes delivery to 
one who assumes that name, and whom it reasonably believes to be the 
consignee. 

CoRPORATIONS — DISREGARDING CORPORATE FICTION TO SECURE Just Re. 
suLT. — W contracted in writing with H, the president of a corporation, to 
buy a ranch which constituted its sole assets. Part of the purchase price 
was paid in cash and for the rest W was to give his promissory notes. After 
he had made the cash payment W wanted to limit his liability on the notes, 
and an arrangement was made by which, instead of the ranch’s being trans- 
ferred to W, he received all the stock of the corporation, and payment for 
the stock was made by the notes of the corporation executed to H, as trus- 
tee for the old stockholders. In order to induce the sale H had made 
certain fraudulent representations about the ranch, and payment of the 
notes was refused on this ground. An action was brought against the cor- 
poration on the notes, and judgment was given for the plaintiff. The de- 
fendant was allowed to recoup the damages caused by the false representa- 
tions. From this judgment both parties appealed. Held, that the court 
will disregard the corporate fiction and see that the real nature of the 
transaction is that W purchased the ranch and is being sued for the balance 
of the purchase price, and recouping the damages suffered by the false 
representations of the vendor. Judgment reversed, to allow plaintiff costs. 
State Trust & Savings Bank v. Hermosa Land & Cattle Co., 240 Pac. 
469 (N. M.). 

The corporate fiction has been disregarded in some cases because the 
courts have felt it desirable in order to work a substantial justice. Bank 
of United States v. Deveaux, 5 Cranch (U. S.) 61; United States v. Mil 
waukee Refrigerator Transit Co., 142 Fed. 247 (C. C. E. D. Wis.). But 
since the legislature has expressed an intention that a legal entity should 
exist, courts should be extremely slow to disregard it. See Continental 
Tyre & Rubber Co., Ltd. v. Daimler Co., Ltd., [1915] 1 K. B. 893. In 
the principal case an equitable result could have been reached without 
resort to this doctrine. As to the action on the notes, the court felt that 
it could not find consideration for them unless it disregarded the corporate 
entity. The transaction in its modified form, however, constituted a sale 
of the stock to W, part payment for which was made by the corporation’s 
notes. The plaintiffs’ surrender of their title to the shares is sufficient con- 
sideration for the notes, since consideration may be either a detriment to 
the promisee or a benefit to the promisor. See 1 WILLISTON, CONTRACTS, 
§ 102. With regard to the claim for deceit, it is usually held that a stock- 
holder cannot set up a cross-claim in a suit against the corporation. 
Gallagher v. Germania Brewing Co., 53 Minn. 214, 54 N. W. 1115. In 
order to limit his liability W desired that the contract be made with the 
corporation, and now he should not be heard to assert that he was the real 
contracting party to entitle himself to the advantages of recoupment, but 
should be remitted to a separate action against the persons who are Ie- 
sponsible for his injury. 

CoRPORATIONS — LIABILITY OF STOCKHOLDERS — EFFECT OF LIMITED LIA- 
BILITY ON By-LAW REQUIRING STOCKHOLDER TO TAKE ADDITIONAL STOCK. 
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_—The membership of the plaintiff corporation was composed of agricultural 
woperative societies. The defendant became a member of the plaintiff in 
1914, at which time it was assigned two shares of stock, in accordance with 
the rule of the plaintiff applicable to new members. Another rule provided 
for the amendment of rules. In 1918 an amendment was adopted, requir- 
ing each existing stockholder to take one share for every twenty of its 
members, and an additional number of shares to be determined with refer- 
ence to the turnover of the constituent society. The defendant was allotted 
and accepted 472 shares. In 1922 a further amendment was adopted, simi- 
lr to that of 1918, but allotting 2211 shares to the defendant, which it 
refused to accept. Upon the institution of this suit, the defendant con- 
tended that the 1922 amendment was repugnant to the provision in the 
statute under which the plaintiff was organized, limiting the liability of 
sockholders to the amount unpaid on their Shares. (56 & 57 VICT., c. 30, 
§60(d).) The lower court rendered judgment for the defendant, and the 
plaintiff appealed. Held, that the rule amounted to a collateral agreement 
to purchase shares and was not repugnant to the statute. Judgment re- 
versed. Agricultural Wholesale Soc., Ltd. v. Biddulph and District Agricul- 
tural Soc., Ltd., [1925] Ch. 7609. 
A by-law, in one aspect, is a contract between the corporation and its 

members. Costello v. Brewing Co., 69 N. H. 405, 43 Atl. 640; People’s 
Home Savings Bank v. Sadler, 1 Cal. App. 189, 81 Pac. 1029. It follows 
that a provision for alteration is an agreement to be bound by amendments 
properly adopted and not dealing with new subject matter, so that such 
amendments, upon enactment, automatically become a part of the contract 
between the corporation and its members. Nelson v. Keith-O’Brien & Co., 
32 Utah 396, 91 Pac. 30; Shrick v. St. Louis Mutual House Bldg. Co., 34 
Mo. 423. See Parish v. N. Y. Produce Exchange, 169 N. Y. 34, 45, 61 
N. E. 977, 980. In the principal case it is arguable that the 1918 amend- 
ment, because it related to the obligation of existing members to take addi- 
tional shares of stock as well as to that of new members, dealt with a sub- 
ject matter not included within the original by-laws, and hence to that 
extent was not binding upon a non-assenting member. But the defendant 
assented to it by accepting the 472 shares. It was therefore contractually 
bound, through the operation of the provision for alteration, to perform 
the obligations of the 1922 amendment, which dealt with the same subject 
matter as that of the 1918 amendment. Some difficulty is encountered in 
finding consideration to support the defendants’ undertaking, but the issue 
of the 472 shares of stock would probably be taken to be the consideration. 
The situation is substantially the usual one of a contract by a stockholder 
to purchase more stock, to which, apparently, it has never been contended 
that a statutory provision like that in the principal case should apply. 

Divorce JURISDICTION — EXTRATERRITORIAL VALIDITY OF DECREES — Ap- 
PLICATION OF THE RENVOI.— The defendant husband and the plaintiff wife 
were married and had their matrimonial domicil in Canada. The defendant 
came to New York and obtained a domicil. He then went to Pennsylvania 
and acquired a domicil there. Through fraudulent testimony he obtained a 
divorce in Pennsylvania, remarried, and returned to New York. The plain- 
tiff meanwhile had remained in Canada. She now came to New York and 
brought this action for divorce. The defendant set up the Pennsylvania 
decree as a bar. From a judgment for the plaintiff, the defendant appealed. 

Held, that as the Pennsylvania decree would not be recognized in Canada, 
the domicil of the plaintiff, it will not be recognized in New York. Judgment 
afirmed. Dean v. Dean, 241 N. Y. 240, 149 N. E. 844. 
For a discussion of the principles involved, see NoTEs, supra, p. 640. 
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Domicit — Acquisition or Domictt By STUDENT. — The petitioners ap 
students at a seminary known as St. Andrews, situated in Hyde Park, N. y 
The constitution of New York provides that for the purpose of voting m 
person shall be deemed to have gained or lost a residence by reason of his 
presence or absence while a student at any seminary of learning. (N. y. 
Const., Art. 2, §3.) Pursuant to the rules of the seminary, the petitioner 
renounced their family connections and former homes. The course of 
study varies from two to six years, and thereafter the students are sep} 
elsewhere for further religious work. The petitioners notified the commis. 
sioners of election in their domicil of origin that such domicil had bee 
abandoned and a new one established at the location of the seminary. They 
also filed affidavits with the inspectors of election at Hyde Park that they 
intended to reside indefinitely “at St. Andrews.” The Special Term granted 
an application to compel the inspectors of election to enroll their names op 
the register of voters of Hyde Park. The order was affirmed by the Appel. 
late Division, and the inspectors appealed. Held, that the petitioners had 
not acquired a domicil at Hyde Park, having failed to establish their in. 
tention to maintain a residence in Hyde Park except by presence during 
their course of study. Order reversed. Matter of Blankford, 241 N. Y. 180, 
149 N. E. 415. 
When used in a statute as to voting, “residence” means more than a 

home in fact and connotes a technical domicil. Dale v. Irwin, 78 Ill. 170; 
Fry’s Election Case, 71 Pa. St. 302. Such a constitutional provision as in 
the principal case does not prevent an adult student from acquiring a domicil 
at the school. Stewart v. Kyser, 105 Cal. 450, 39 Pac. 19. See Matter of 
Barry, 164 N. Y. 18, 21, 58 N. E. 12, 13. But the intention to make the 
school his home must be established by acts independent of his presence 
there. Matter of Goodman, 146 N. Y. 284, 40 N. E. 769; Matter of 
Garvey, 147 N. Y. 117, 41 N. E. 439. The fact that the petitioners noti- 
fied the commissioners of their intention to abandon their domicil of origin 
and to remain “at St. Andrews,” which involved an intention eventually 
to study elsewhere, seems to show by independent evidence that they in- 
tended to make Hyde Park their home, but only during their course of 
study there. Cf. Matter of Garvey, supra. Most courts require that the 
student intend to remain at the place of the institution indefinitely. Sanders 
v. Getchell, 76 Me. 158; State v. Daniels, 44 N. H. 383; Matter of Bary, 
supra; Fry’s Election Case, supra. Others allow him to acquire a domici 
although he intends to remain only as long as he is a student. Berry v. 
Wilcox, 44 Neb. 82, 62 N. W. 249; Shaeffer v. Gilbert, 73 Md. 66, 20 Atl 
434; Pedigo v. Grimes, 113 Ind. 148, 13 N. E. 700. See Welsh v. Shum- 
way, 232 Ill. 54, 78, 88, 83 N. E. 5409, 550, 562. The principal case u- 
doubtedly follows the doctrine of the New York courts. But where it clearly 
appears that the student intends to make the location of the school his 
home during his study, it is difficult to see any sound reason which should 
prevent his acquiring a domicil there. 

EMINENT DoMAIN — CoNsTITUTIONAL Law — REQUIREMENT OF COoMPEX- 
SATION FOR Goop WitLt.— The constitution of New York provides that 
private property shall not be “taken ” for public use without just compens* 
tion. (N. Y. Consrt., Art. 1, §6.) A statute authorized the state to-appro 
priate properties for Barge Canal purposes, with jurisdiction in the Coutt 
of Claims to determine the “ compensation.” (1911 N. Y. Laws, c. 746.) 
A later amendment provided that this court should have jurisdiction to de 
termine claims filed within a year for “ compensation or damages ” for su 
appropriations, notwithstanding that they would otherwise have been barred. 
(1918 N. Y. Laws, c. 606.) The claimant owned a site used by it for4 

shoulc 
v. Mc 
denta’ 
a bus 
incluc 
U.S. 
use it 
value 
lectec 

Minr 



RECENT CASES 655 

four mill. In 1917, the state appropriated this under the first statute. The 
chimant, after the enactment of the amendment, claimed inter alia damages 

“Hip its going business and good will. The Court of Claims allowed compensa- 
tin for lands and structures, but held that the good will, though interrupted 
ind damaged, was not property for which compensation was due. This 
judgment was affirmed by the Appellate Division. The claimant appealed. 
Held, that the amendment did not broaden the original statute as to elements 
of compensation, that the claimant’s good will was not appropriated, and that 
damages could not be recovered for loss from a removal of its business. 
Judgment affirmed. Banner Milling Co. v. State, 240 N. Y. 533, 148 N. E. 
668, certiorari denied, 46 Sup. Ct. Rep. 107. 
Under constitutional prohibitions of this kind, the preferable view is that 

restriction or interruption of the enjoyment of property may be a sufficient 
taking to necessitate compensation, even though its use or possession is not 
appropriated. United States v. Cress, 243 U.S. 316. See 1 Lewis, EMINENT 
DomaIN, 3 ed., §$ 65-68. But see 1 NicHots, Eminent Doman, 2 ed., 
§§ 108-110. Good will has been held property for many purposes. Adams 
Express Co. v. Ohio, 166 U.S. 185; Matter of Brown’s Wil, 211 App. Div. 
662, 208 N. Y. Supp. 359. See Oliver R. Mitchell, “ Unfair Competition,” 
10 Harv. L. Rev. 275, 280. Constitutional protection should, it seems, be 
applied to it accordingly. Compensation is not required, however, for mere 
incidental damage. Campbell v. United States, 266 U. S. 368; Warner v. 
N.Y.,N. H. & H. R. R., 86 Conn. 561, 86 Atl. 23. See 30 Harv. L. REv. 
187. So, in the absence of special statutory terms, it has generally been 
held unnecessary to pay for injury to good will or going value resulting from 
the appropriation of the tangible property of a business. Oakland v. Pacific 
Coast Lumber Co., 171 Cal. 392, 153 Pac. 705; Buckhannon & N. R. R. v. 
Great Scott Coal Co., 75 W. Va. 423, 83 S. E. 1031. See 2 Lewis, op. cit., 
§727; 1 NICHOLS, op. cit., §124. The court’s interpretation of the statutes 
in the principal case, then, does not appear open to constitutional objection. 
But in a case where an important element in good will is the particular loca- 
tion of the business and removal is compelled, it seems that compensation 
should be required for the damage to good will. See Commissioners of Parks 
v. Moesta, 91 Mich. 149, 51 N. W. 903. And see Wilbur Larremore, “ Inci- 
dental Damage to Personal Property,” 11 Cot. L. Rev. 147, 150. And when 
a business as a whole is taken over by the state, the compensation should 
include its going value or good will. Cf. Omaha v. Omaha Water Co., 218 
U.S. 180; Denver v. Denver Union Water Co., 246 U. S. 178. Finally, when 
use in connection with a profitable business has actually enhanced the market 
value of the tangible property appropriated, this increase should not be neg- 
lected in the award made for the latter. King v. Minneapolis Union Ry., 32 
_. 224, 20 N. W..135; Brainerd v. State, 74 Misc. 100, 131 N. Y. 
upp. 221. 

EQUITABLE SERVITUDES— VESSEL SUBJECT TO CHARTERPARTY — CHAR- 
TERER'S RIGHTS AGAINST THIRD Parties.— The original owners of the 
Lord Strathcona chartered her to the Dominion Coal Co. for ten succes- 
sive seasons. Subsequent owners mortgaged the vessel to the plaintiffs, all 
having notice of the charterparty. The owners being in insuperable financial 
difficulties, the mortgagees brought an action im rem against the vessel and 
had judgment ordering a sale. The charterers then intervened, asking for 
an injunction restraining the plaintiffs from exercising their right to a sale 
except subject to the charterparty. Held, that since the owners were in- 
capable of performing the charterparty, the plaintiffs’ sale would not be 
enjoined as an interference. Judgment for the plaintiffs affirmed. The 
Lord Strathcona, [1925] P. 143. 
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Prior to this action in rem by the mortgagee, the charterers brought » 
action against the Lord Strathcona Co., purchasers of the Lord Strathcon 
with notice of the charterparty. The plaintiffs claimed a declaration unde, 
which the defendants could be called on to perform the obligations of th 
charterparty. From a judgment upon an order for the plaintiffs in th 
Supreme Court in Appeal of Nova Scotia the defendants appealed. Hel 
that the defendants had been properly enjoined from dealing with the ship 
otherwise than subject to the charterparty. Order modified and judgmen 
affirmed. Lord Strathcona Co. v. Dominion Coal Co., [1926] A. C. 108, 

In resting the case upon the impossibility of further performance by th 
mortgagor, the Admiralty Division treated it as governed by the authority 
of De Mattos v. Gibson, 4 DeG. & J. 276, 288. Dicta of the court ques. 
tioned the present validity of the doctrine of restrictive covenants running 
with chattels. In the appeal from Nova Scotia, on the other hand, the 
defense of impossibility was not presented; and the Privy Council, withoy 
noticing the judgment in Admiralty, held such a covenant binding on 4 
purchaser with notice, squarely adopting the earlier decision in De Matto; 
v. Gibson, supra, at 281. The result follows authority dealing with ship 
ping. Messageries Impériales Co. v. Baines, 7 L. T. (N. S.) 763. But of 
The Celtic King, [1894] P. 175. Unless, however, the effect of this deci- 
sion, unlike that of its great prototype, is to be confined to its particular 
subject-matter, the result may be influential in stemming a tide which has 
been regarded as setting strongly in England against equitable servitudes 
in chattels. See Barker v. Stickney, [1919] 1 K. B. 121, discussed in 32 
Harv. L. Rev. 278; Taddy & Co. v. Sterious & Co., [1904] 1 Ch. 354: 
McGruther v. Pitcher, [1904] 2 Ch. 306. And cf. 36 Harv. L. Rev. 107, 
But see National Phonograph Co. v. Menck, [1911] A. C. 336, under Aus 
tralian patent statute. Aside from the question whether it conforms to 
sound commercial policy, this seeming reversion to an earlier view is w- 
doubtedly supportable in theory. See Edward Q. Keasbey, “ Territorial 
Rights in Patented Articles,” 10 Harv. L. Rev. 1, 13; Harlan F. Stone, 
“ Equitable Rights and Liabilities of Strangers to a Contract,” 18 Cot. L 
REv. 291, 309. And see 13 Harv. L. Rev. 53; 17 ibid. 415; 20 ibid. 335. 

EsTopPpEL — PATENTS — LICENSEE EsTopPpED TO DENY VALIDITY OF 
Patent. — The plaintiff alleged that he had a valid patent right for the 
manufacture of synthetic sapphires, and that he had executed a license to 
the defendant to import and sell such sapphires on payment of royalties. 
The plaintiff sought an injunction against further importation or sale by 
the defendant and a decree rescinding the contract, on the ground that the 
defendant had violated the agreement by making false reports of sales and 
in other ways. The defendant pleaded that the patent had been obtained 
by false statements, and that there had been a mutual mistake as to its 
validity. The lower court granted the plaintiff’s motion to strike out the 
answer as insufficient in law, and the defendant appealed. Held, that a 
licensee of a patent right is estopped to deny its validity until he has un 
equivocally repudiated the agreement. Order affirmed. L. Heller & Son 
v. Lassner Co., 212 N. Y. Supp. 175 (App. Div.). 

For a discussion of the principles involved, see Notes, supra, p. 637. 

LANDLORD AND TENANT — EFFECT OF SURRENDER OF LEASE ON RIGHTS OF 
SuUBLESSEE.—A leased to B for five years. B sublet a portion of the 
premises to the defendants, collecting four years’ rent in advance. The lease 
from A to B was cancelled for nonpayment of rent, taxes, and other charges. 
A did not know of the defendants’ payment in advance. Rent for the 
premises occupied by the defendants continued to be paid to A from some 
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wknown source. A sold to the plaintiffs. Payment of rent ceased, and the 
intifis brought an action of ejectment. The case was sent to the jury 

yho returned a verdict for the defendants. The plaintiffs appealed. Held, 
tht when a lease is forfeited for nonpayment of rent, a sublessee loses the 
right to possession, despite his payment of rent in advance. Judgment 
reversed. D’Agostino v. Sheppard, 130 Atl. 520 (N. J.). 
‘A voluntary surrender of the term does not prejudice the rights of a sub- 

jssee. Eten v. Luyster, 60 N. Y. 252. See Tirrany, LANDLORD AND TEN- 
avr, 1351. And the sublessee is not affected by a sale following the sur- 
render. Ashton Holding Co. v. Levitt, 191 App. Div. 91, 180 N. Y. Supp. 
joo. But a sublessee is charged with notice of the conditions in the first 
lease. Brock v. Desmond & Co., 154 Ala. 634, 45 So. 665. And when the 
term of the lessee is ended in accordance with the provisions of his lease, 
the interest of the sublessee in the property is also at an end. Cesar v. 
Virgin, 207 Ala. 678, 92 So. 406; Bruder v. Geisler, 47 Misc. 370, 94 N. Y. 
Supp. 2. In the principal case, nonpayment of rent and other charges was 
apparently definitely established. And the defendants made no claim against 
the plaintiffs as their immediate landlords. The decision seems clearly right. 
The dissenting opinion intimates that a contrary result should have been 
reached if A had known of the defendants’ payment in advance. It is 
dificult to see how that would have had any effect upon the landlord’s right 
of reentry. See TIFFANY, op. cit. 1385, 1386. 

ReceIvers — UNAUTHORIZED LOAN BY RECEIVER— RIGHT OF LENDER TO 
CLAIM AGAINST RECEIVERSHIP.— The receiver of the A corporation was 
authorized by the court to continue the business of the corporation and 
borrow $150,000, issuing receiver’s certificates therefor. Being in imme- 
diate need of money with which to pay a draft for materials and supplies 
for the conduct of the business, the receiver borrowed $2,000 from the B 
bank. He pledged with the bank as security for the loan a specific account 
owed to the A corporation by X. Later a new receiver was appointed. X 
paid him the account pledged to the bank. The receiver placed $2,000 of 
the amount collected in a special account and asks the court whether the 
bank is entitled to it. From a judgment for the bank, the receiver ap- 
peals. Held, that since the receiver had no authority to borrow the money 
and pledge the account as he did, the bank has no right to the $2,000. 
_ reversed. Byrnes v. Missouri Nat. Bank, 7 F. (2d) 978 (8th 
irc.). 
A receiver, authorized to continue the business, has the implied power to 

borrow money necessary in the ordinary conduct of the business. See 1 
CottieR, BANKRUPTCY, 12 ed., 55. But all persons dealing with the re- 
ceiver are bound by any limitations on that power imposed by the court. 
See McGowan v. Ingalls, 60 Fla. 116, 123, 53 So. 932, 934. See 1 COLLIER, 
loc. cit. For any indebtedness incurred beyond his authority, the receiver 
is personally liable. Peoria Steam Marble Works v. Hickey, 110 la. 276, 
81 N. W. 473. See In re Kalb & Berger Mfg. Co., 165 Fed. 895 (2nd 
Circ.). The principal case is, therefore, right in holding that the bank is 
not entitled to the security. But the bank should recover two thousand 
dollars from the receivership funds. Cf. Jn re Restein, 162 Fed. 986 (E. D. 
Pa.). Since the bank acted in good faith and under a mistake of fact, it 
should be given relief at least to the extent of the benefit conferred upon 
the receivership. Bannatyne v. MacIver, [1906] 1 K. B. 103; Reversion 
Ins. Co. v. Maison Cosway, [1913] 1 K. B. 364. See Heffron v. Rice, 
(49 Ill. 216, 219, 36 N. E. 562, 563. Contra, Kelley v. Lindsey, 7 Gray 
(Mass.) 287; Spooner v. Thompson, 48 Vt. 259. On this theory, the bank 
would share only ratably with the other creditors, In re Burkhalter & Co., 
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182 Fed. 353 (N. D. Ala.). The bank, however, should also be given th 
better right of subrogation to the creditor’s claim which was paid under, 
mistake of fact. See Woopwarp, Quasi-Contracts, §79. See 39 Hany. |, 
Rev. 382. Since that claim was created in the conduct of the receivership 
with the consent of the other creditors, it would have priority. See Hicy 
RECEIVERS, 4 ed., § 36. See Austin W. Scott, “Liabilities in the Adminis. 
tration of Trusts,” 28 Harv. L. Rev. 725, 734. 

RELEASE — RELEASE FROM CONDITIONAL BuYER AS DEFENSE TO Torr. 
FEASOR WHEN SUED BY CONDITIONAL SELLER. — The plaintiff sold an auto. 
mobile under a contract of conditional sale, which was duly recorded. The 
buyer was to pay the purchase price of $400 over a period of sixteen months, 
He paid only $100 of this sum. More than two years after the sale, the 
automobile, while in the buyer’s possession, was damaged through the é. 
fendant’s negligence to the extent of $250. In consideration of the payment 
of this sum the defendant obtained a release from the buyer. The plaintif 
now brings this action, claiming $250 as damages. The lower court rendered 
judgment for the plaintiff, and the defendant appealed. Held, that a settle. 
ment made by a wrongdoer with a conditional buyer is, in the absence of 
fraud or collusion, a bar to an action by the seller. Judgment reversed, 
Harris v. Seaboard Air Line Ry. Co., 130 S. E. 319 (N. C.). 

It is settled that the bailee of a chattel may obtain full damages from a 
person who negligently injures it. The Winkfield, [1902] P. 41. Sincea 
conditional buyer or chattel mortgagor has in addition to the rightful posses- 
sion of the chattel a property interest therein, it is natural that he should 
be accorded a similar right. Carolina, etc., Ry. v. Unaka Springs Lumber 
Co., 130 Tenn. 354, 170 S. W. 591; Stotts v. Puget Sound Traction, L. & P. 
Co., 94 Wash. 339, 162 Pac. 519. It is not material that at the time when 
the injury occurs, the conditional seller or chattel mortgagee has become 
entitled to the possession of the property. Wilkes v. Southern Ry. Co., 8 
S. C. 346, 67 S. E. 292. A recovery in such an action by the possessor of 
the chattel is a bar to a later action by the legal owner. See Harrington. 
King, 121 Mass. 269, 271. See 1 FREEMAN, JUDGMENTS, 5 ed., § 482. If 
the possessor can discharge the rights of the legal owner by obtaining a 
judgment, there seems to be no sufficient reason for denying him a power 
to do so by way of settlement and release. While there is extremely little 
authority upon this point, the better considered cases sustain the conclusion 
reached in the instant case. Masterson v. International & G. N. Ry. Co, 
55 S. W. 577 (Tex. Civ. App.); Chicago, R. I. & Pac. Ry. Co. v. Earl, 12 
Ark. 514, 181.8. W. 925. See Jones, CHATYEL MortcacEs, 5 ed., § 4472. 
See, contra, French v. Osmer, 67 Vt. 427, 32 Atl. 254; Lacey v. Grea 
Northern Ry. Co., 70 Mont. 346, 225 Pac. 808. Cf. James v. City of 
Worcester, 141 Mass. 361, 5 N. E. 826. Though such a result may seem to 
involve considerable hardship on persons holding title to chattels for pur 
poses of security, the hardship seems to be inherent in a situation where 
either of two parties has a sufficient interest in property to be entitled to 
full damages for its destruction. 

Res JubpicATA — Matters CoNcCLUDED— COUNTERCLAIM WHICH MIGHT 
Have Been Set Up 1n Former Action. — In an action upon a foreign judg- 
ment the defendant pleaded a counterclaim. The plaintiff demurred upo 
the ground that the claim might have been interposed in the action in which 
the judgment was rendered. From a judgment for the plaintiff, the defend- 
ant appealed. Heid, that the counterclaim was barred. Judgment affirmed 
Holman v. Tjosevig, 230 Pac. 545 (Wash.). ; 
A judgment in a prior action between the same parties is commonly said 
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to be conclusive not only as to those grounds of recovery or defense actu- 
ally presented in that action, but also as to every ground which the parties 
might liave presented. Perlus v. Silver, 71 Wash. 338, 128 Pac. 661. But 

this statement is accurate only as regards subsequent actions upon the same 
daim or demand. If the subsequent action is upon a different claim, as in 
the present case of a counter-demand by the former defendant, only those 

facts necessary to support the prior judgment are res judicata. See Vir- 
ginia-Car olina Chem. Co. v. Kirven, 215 U. S. 252, 257; Prewitt v. Wilborn, 
14 Ky. 638, 651, 212 S. W. 442, 449. If such facts are inconsistent with 
those necessary to support a counter-demand which was not interposed, it 
cannot later be asserted. Dunham v. Bower, 77 N. Y. 76; Bell v. Mutual 
Machine Co., 150 N. C. 111, 63 S. E. 680. It is only upon this assumption 
that the principal case can be supported, for if there is no such inconsistency, 
the former judgment is no bar, though the adverse claims arose out of the 
same transaction. Véirginia-Carolina Chem. Co. v. Kirven, supra; Thoresen 
y, Minneapolis Harvester Works, 29 Minn. 341, 13 N. W. 156; Honsinger v. 
Union Carriage, etc. Co., 175 N. Y. 229, 67 N. E. 436; Diamond Ice, etc. 
Co. v. Klock Produce Co., 103 Wash. 369, 174 Pac. 435. See 2 FREEMAN, 
JuemenTs, 5 ed., §§ 786, 787. A contrary holding would allow the plaintiff 
to appoint the time and place at which the defendant’s claim should be liti- 
gated. In an action upon the judgment, independent cross-demands which 
might have been but were not interposed may be counterclaimed. Ban- 
nister v. Jett, 83 Ind. 129; Bishop’s Adm’r v. Bishop, 162 Ky. 769, 173 
§. W. 130; Fiske v. Steele, 152 Mass. 260, 25 N. E. 201. 

RULE AGAINST PERPETUITIES —GiFT OF INCOME TO A CLASS — TRUST 
PartLy CHARITABLE AND PARTLY FOR DEFINITE NON-CHARITABLE PURPOSE. 
—The testator devised property to trustees “to distribute. the income 
thereof for the education of such boys and girls as in their judgment are 
deserving.” The will further provided: “I desire and so direct that the 
.,. trustees may, from the income of the said trust, pay to my nieces and 
nephews . . . such sums as in their discretion ... may be necessary.” 
The testator was survived by two brothers, 77 and 82 years of age respec- 
tively, as well as by nieces and nephews. The next of kin claimed the 
fund, and appealed from a decree awarding it to the trustees. Held, that 
atrust in part for charitable and in part for definite non-charitable pur- 
poses is valid; and that the gift of income to the testator’s nieces and 
nephews does not violate the rule against perpetuities. Decree affirmed. 
Inre Wright’s Estate, 131 Atl. 188 (Pa.). 
The general rule in gifts to classes is that the class is closed at the period of 

distribution. Worcester v. Worcester, 101 Mass. 128, 132; Viner v. Francis, 
2 Cox 190; Andrews v. Partington, 3 Bro. Ch. Cas. 401. See 2 JARMAN, 
Wits, 5 Am. ed., 146; 2 ScHOULER, WILLS, §§ 1016-1017. But if the gift 
is of income, so that there must be periodic distributions, and it is not to 
commence immediately upon the testator’s death, all members of the class 
share, whenever born. Jn re Wenmoth’s Estate, 37 Ch. Div. 266. In so 
far as the general rule excluding after-born children is a rule of convenience, 
there is equally little reason to apply it to a gift of income to commence 
immediately. Jn re Carter, 30 N. Z. 707. It is arguable, however, that 
a a matter of construction such a gift should be limited to children living 
at the testator’s death. Jn re Powell, [1898] 1 Ch. 227. But cf. In re 
Carter, supra. Possibly in the principal case the age of the testator’s sur- 
viving brothers adds force to this argument. But see Jee v. Audley, 1 Cox 
324. But unless after-born children can be thus excluded the validity of 
the non-charitable gift seems questionable. Probably the exercise of the 
itustees’ discretion is a condition precedent to the vesting of this interest. 
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Andrews v. Lincoln, 95 Me. 541, 50 Atl. 898. See Gray, RULE Acamsr 
PERPETUITIES, 3 ed., § 246. If so, since the gift would be void as to after. 
born members of the class, it would be void altogether. Pearks v. Moseley 
5 App. Cas. 714. See Gray, op. cit., §§ 381-385, 410a. Even if immedi. 
ately vested, the trust will continue beyond the period of perpetuities, 
This, it is true, is generally not fatal. Gray v. Whittemore, 192 Mass. 36), 
78 N. E. 422; Gooch v. Gooch, 3 DeG. M. & G. 366. See Gray, op. cit, 
§§ 232, 236. Contra, Barnum v. Barnum, 26 Md. 119; Lee v. O’Donnell, 
05 Md. 538, 52 Atl. 979. But an exception to this rule exists where there 
is no cestui que trust who can alienate, on the ground that the policy under. 
lying the rule is violated by such a gift. Burke v. Burke, 259 Ill. 262, 10) 
N. E. 293 (maintenance of grave); Jn re Rogerson, [1901] 1 Ch. 715 
(maintenance of tomb); Jn re Zeagman, 37 Ont. 536 (saying of masses): 
In re Amos, [1891] 3 Ch. 159 (gift to unincorporated non-charitable asso. 
ciation). See Gray, op. cit., §§ 898, 906. But cf. Jn re Dean, 41 Ch. D, 
552 (support of animals). See, with regard to trusts not terminable by 
the sole cestui que trust, Winsor v. Mills, 157 Mass. 362, 364, 32 N. E. 
352; Gray, op. cit., §121i; Kates, Future INTERESTS, § 262. It might 
be urged that the discretionary gift in the principal case falls within the 
reason of this exception, even if vested, as creating unmarketable interests, 
If the non-charitable gift would be valid by itself, the court is clearly 
right in upholding it when in combination with a gift to charity, despite the 
element of uncertainty involved in the trustees’ discretion. Cf. Doyley vy, 
Doyley, 7 Ves. Jr. 58 n.; Salusbury v. Denton, 3 Kay & J. 529. See Inre 
Clarke, [1923] 2 Ch. 407, 417. But cf. Wilce v. Van Anden, 248 IIl. 358, 
04 N. E. 42. 

SALES — CONDITIONAL SALES — EFrFrect oF UNIFORM SALEs Act ON RIGHTS 
OF PURCHASER FROM CONDITIONAL Buyer. — The plaintiff seller entered into 
a contract of conditional sale with a buyer for the sale of a display counter 
to be used by the buyer in his store. The buyer agreed to pay the purchase 
price in monthly installments, title to remain in the seller until full payment 
had been made. Two days later the buyer sold the counter to the defendant, 
a bona fide purchaser. The Uniform Sales Act has been adopted in Illinois 
(1925 SmirH-Hurp Itt. Rev. Star., c. 1214.) Section 20 recognizes the 
validity of a contract of conditional sale. Section 23 provides that where 
there is an unauthorized sale by a person not the owner “the buyer acquires 
no better title to the goods than the seller had, unless the owner of the goods 
is by his conduct precluded from denying the seller’s authority to sell.” The 
seller brought an action of replevin against the defendant. From the reversal 
of a judgment for the defendant, he appealed. Held, that Sections 20 and 23 
of the Uniform Sales Act have so changed the law of Illinois, that the con- 
ditional vendor is no longer estopped to assert his title against a bona fide 
oe Cll) Judgment affirmed. Sherer-Gillett Co. v. Long, 149 N. E. 
225 Je 

The decision, which is in accord with the weight of authority, is contrary 
to previous Illinois decisions that giving a buyer possession of goods with 
the right to use them estops the seller from asserting his title against a 
bona fide purchaser from the buyer. Brundage v. Camp, 21 Ill. 330; Gilbert 
v. National Cash Register Co., 176 Ill. 288, 52 N. E. 22. Cf. Van Duzor v. 
Allen, 90 Ill. 499; Drain v. La Grange State Bank, 303 Ill. 330, 135 N. E. 
780. It is submitted that the court, instead of relying on the Uniform Sales 
Act, should have reached its decision by recognizing that the earlier cases 
erroneously applied the doctrine of estoppel to conditional sales. While 
Sections 20 and 23 of the Act recognize the validity of conditional sales, 
they do not undertake to state what circumstances shall or shall not create 
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an estoppel against the seller. The language of these sections does not seem 
to require the change of doctrine made by the court. The decision, though 
clearly correct, is based on a misconstruction of the Uniform Sales Act, and 
emphasizes the desirability of passing the Uniform Conditional Sales Act. 

STATUTE OF FRAUDS — OraL CoNntTRACT TO CoNvEY LAND— STATUTE OF 
LIMITATIONS AS A PaRTIAL BaR TO RECOVERY IN QUANTUM MERUIT.— The 
testator orally offered to leave all his property to the plaintiff, his son, if 
the latter would work for him on his farm. The plaintiff accepted the 
ofier, resigned from his former position, and worked on the testator’s farm 
for ten years prior to the testator’s death. The testator made an invalid 
will leaving all his property to the plaintiff, as agreed, but did not refer to 
the oral agreement. The plaintiff brought an originating summons for an 
order vesting the estate in himself by virtue of the oral contract, or, in the 
alternative, to be ranked as a creditor of the estate for wages earned during 
the ten year period. .From a judgment for the plaintiff on his alternative 
caim for relief, both parties appealed. Held, that the plaintiff is not en- 
titled to specific performance, as his performance was not unequivocally 
referable to the contract; and that he may recover the reasonable value of 
his services in quantum meruit, but that the statute of limitations bars re- 
covery for the services rendered more than six years prior to the death of 
the testator. Defendants’ appeal allowed in part. Re Meston, [1925] 4 
D. L. R. 887 (Sask.). 
In denying specific performance of the oral promise, the principal case 

is in accord with the sound modern view. See Roscoe Pound, “The Prog- 
ress of the Law — Equity,” 33 Harv. L. REv. 920, 933, 935 et seg. And 
se 38 Harv. L. Rev. 524. One of the grounds relied on by cases which 
grant specific performance is the fear that the statute of limitations will 
have run on a large part of the claim for services rendered. See Roscoe 
Pound, supra, 33 Harv. L. Rev. at 947. A recovery in quantum meruit for 
the reasonable value of the services rendered is generally allowed. Hensley 
v. Hilton, 191 Ind. 309, 131 N. E. 38; Zellner v. Wassman, 184 Cal. 80, 
193 Pac. 84; Donovan v. Walsh, 238 Mass. 356, 130 N. E. 841. See 27 
Harv. L. Rev. 286. And see cases collected in 31 A. L. R. 129, 138. Some 
decisions, in accord with the principal case, hold that the statute of limita- 
tions bars recovery for that portion of the services rendered beyond the 
statutory period before the death of the testator. Nelson v. Christensen, 
169 Wis. 373, 172 N. W. 741. Cf. Estate of Leu, 172 Wis. 530, 170 
N. W. 796. See Ivey v. Lane, 225 S. W. 61, 62 (Tex. Civ. App.). But 
the weight of authority seems to be that the statute of limitations begins to 
tun only at the death of the promisor, when the cause of action for services 
rendered first accrues. Quirk v. Bank of Commerce & Trust Co., 244 Fed. 
682 (6th Circ.); Goodloe v. Goodloe, 116 Tenn. 252, 92 S. W. 767. Cf. 
Schoonover v. Vachon, 121 Ind. 3, 22 N. E. 777. And see 3 WILLISTON, Con- 
TRACTS, § 2028. Similarly it has been held that an action before the death of 
the promisor is premature. Patterson v. Patterson, 13 Johns. (N. Y.) 370. 
But where the statute is held to bar recovery, the oral contract cannot be 
set up as a defense during the life of the promisor. See Estate of Leu, 
172 Wis. 530, 535, 179 N. W. 7096, 798. It would seem, however, that the 
law should not raise a quasi-contractual obligation against a man who may 
wish to keep his promise, and that therefore no obligation should arise until 
the breach of the oral contract at the death of the testator. 

WarRANTY — NEGLIGENT MISREPRESENTATIONS — PAROL REPRESENTA- 
TIONS AS Basis OF SuIT BY PURCHASER OF LAND.— The defendant pur- 
chased a farm from the plaintiff, relying on the latter’s oral representations 
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as to the acreage and location of the land. The statements were false, by 
plaintiff, though negligent in not knowing them to be false, acted hones 
in making them. The deed contained no covenants relating to quantity of 
location. In an action by the plaintiff on a promissory note given as part 
of the purchase price, defendant answered in denial, and also filed a counte, 
claim for damages for the misrepresentations. An affirmative judgment wa 
entered for the defendant on the counterclaim. The plaintiff appealed 
Held, that the grantee of land is not limited to a suit on the covenants j 
the deed, but may rely on the oral representations set forth. Judgmen 
affirmed. Williams v. Hume, 149 N. E. 355 (Ind. App.). 

For a discussion of the principles involved, see Notes, supra, p. 642. 

WILLs — CoNSTRUCTION — TAKING PER STIRPES OR PER CAPITA — Gini 
To CHILDREN. — The testatrix directed certain income to be paid in equ 
shares to the children of X and the children of Y. These children wer 
the testatrix’s grandchildren. The auditing judge directed distribution to be 
made per stirpes, one-half to the child of X and one-half among the fou 
children of Y. To this ruling exceptions were allowed. Held, that as th 
children are specifically distinguished by reference to their parents, 
stirpital construction was correct. Decree affirmed. , Baizley’s Estate (0. (. 
Phila. Co.), reported in Legal Intelligencer, Jan. 1, 1926. 

In the absence of any indication of a contrary intent the accredited rule i 
that under a bequest or devise to the children of several persons, the chil- 
dren take per capita. See 2 JARMAN, WILLS, 6 ed., 1771; 2 SCHOULE, 
Wits, ExecuTorS AND ADMINISTRATORS, 6 ed., § 1036. This rule is ap 
plied regardless of the precise phraseology describing these beneficiaries. 
Hughes v. Hughes, 118 Ky. 751, 82 S. W. 408 (to the children of X and 
Y); Britton v. Miller, 63 N. C. 268 (to the children of X and of Y); 
Hill v. Bowers, 120 Mass. 135 (to the children of X and to the children of 
Y); Cunningham v. Murray, 1 De G. & S. 366 (to X and Y and thei 
children); Re Fox’s Will, 35 Beav. 163 (to a class and their children). I 
will yield, however, to the faintest indication of a contrary intent. Se 
Dollander v. Dhaemers, 297 Ill. 274, 279, 130 N. E. 705, 707. Thus, where 
the beneficiaries are susceptible of division into two groups, and the gift is 
accompanied by a direction for a division “ between” them, a few courts 
have inclined toward a per stirpes construction. Lockwood’s Appeal, 5 
Conn. 157, 10 Atl. 517; Thrie’s Estate, 162 Pa. St. 369, 29 Atl. 750. But aff 
recognition of the frequent misuse of this preposition has led other courts 
to attach little importance to it. Estate of Fisk, 182 Cal. 238, 187 Pac. 
958. See Guesnard v. Guesnard, 173 Ala. 250, 256, 55 So. 524, 526. Occa 
sionally the repetition of the word “to” has been thought indicative of 
an intention that the legatees should take by classes. See Fleck’s Estate, 
28 Pa. Super. Ct. 466. Similarly the use of the word “ respectively ” has 
been held to point to a per stirpes division. In re Hammond, [1924] } 
Ch. 276. And where the gift to the children is plainly substitutional in 
character, a stirpital construction must be adopted. See Jn re Sibley’ 
Trusts, 5 Ch. D. 494. Moreover, remote parts of the will may be resorted 
to in aid of construction. Whitehead v. Ginsburg, 197 App. Div. 266, 18 
N. Y. Supp. 739. See Matter of Verplanck, 91 N. Y. 439. Indeed, even 
circumstances dehors the will have been employed in this manner. Whitt 
v. Folland, 92 Ga. 216, 18 S. E. 17. And in many jurisdictions a contrary 
intent will be inferred where the analogy furnished by the intestate laws 
suggests a per stirpes distribution, as in the case of a gift to a son of the 
testator and the children of deceased sons. Dollander v. Dhaemers, supro; 
Henry v. Thomas, 118 Ind. 23, 20 N. E. 519. See Scott’s Estate, 163 Pa 
St. 165, 169, 29 Atl. 877. But even in this situation the weight of authority 
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is contra. Wells v. Newton, 4 Bush (Ky.) 158; Collins v. Feather, 52 
W. Va. 107, 43 S. E. 323. The decision in the principal case is founded on 
, distinction taken in a few early cases between a gift to the children of 
X and Y and a gift to the children of X and the children of Y. Fissel’s 
Appeal, 27 Pa. St. 55. See Hiestand v. Meyer, 150 Pa. St. 501, 504 24 Atl. 
740, 751; Howell v. Tyler, 91 N. C. 207, 213. But it is to be noted that this 
distinction was refused application in a later case where, as in the principal 
case, all the distributees stood in the same relation to the testatrix, so that 
the intestate laws were suggestive of a per capita, rather than a per stirpes, 
division. Scott’s Estate, supra. 

Witts — Orat Contract TO Execute Mutua Wiis. — The plaintiff 
and H, owners of adjoining lots, entered into an oral contract, each agree- 
ing to make a will leaving his lot to the other. Pursuant to this agreement 
the wills were executed. Subsequently, without notifying the plaintiff, H 
made a new will devising her lot to S. On H’s death, the new will was ad- 
mitted to probate. The plaintiff brought this action against S and the 
administrator of H, asking that the defendants be declared trustees of the 
land, and that they be compelled to convey it to the plaintiff. From a 
judgment for the defendants, the plaintiff brought error. Held, that the 
contract was unenforceable under the statute of frauds, and also that the 
contract was without consideration. Judgment affirmed. Canada v. Ihm- 
sen, 240 Pac. 927 (Wyo.). 
An oral contract to devise land is within the statute of frauds, and the 

mere execution of mutual wills is not sufficient part performance to render 
it enforceable; nor are such wills a sufficient memorandum unless clearly 
referring to the contract. Gould v. Mansfield, 103 Mass. 408; In re 
Edwall’s Estate, 75 Wash. 391, 134 Pac. 1041. Contra, Brown v. Webster, 
go Neb. sor, 134 N. W. 185; Turnipseed v. Sirrine, 57 S. C. 559, 35 S. E. 
757. But the alternative ground for the decision, that there was no con- 
sideration for the promise to devise, cannot be supported. A contract to 
devise land should be governed by the ordinary principles of contracts, 
mutual promises to devise being sufficient consideration to support each 
other and create a bilateral contract. Brown v. Webster, supra; Turnip- 
seed v. Sirrine, supra. See GARDNER, WILLS, 2 ed., §§ 19, 20. The wills 

<m@ made in pursuance of such a contract are of course revocable as testa- 
s metitary dispositions, and the final will only will be admitted to probate. 
Lansing v. Haynes, 95 Mich. 16, 54 N. W. 600; In re Keep’s Will, 2 N. Y. 
Supp. 750 (Surr. Ct.). See GarpNER, op. cit., §21. The remedy of the 
promisee is at law on the contract, or in equity to impress a trust upon the 
property in the hands of the party taking under the final will. See GarpNer, 
op. cit., §20. Confused by the essentially ambulatory character of a will, 
many courts have considered that the contract itself might be rescinded 
by either party while both are living on giving notice of such rescision to 
the other. See Robinson v. Mandell, Fed. Cas. No. 11,959; Frazier v. 
Patterson, 243 Ill. 80, 84, 90 N. E. 216, 218. 

Witts — VALIDITY oF CONDITION FOR FORFEITURE IN CASE OF CONTEST 
by LecATEE. — The testatrix left a legacy to her nephew, providing that if 
a legatee opposed probate or otherwise contested her will his legacy should 
be revoked and should become a part of the residue of the estate. The 
nephew opposed probate, but a decision adverse to him was affirmed on 
appeal. (Will of Keenan, 171 Wis. 94, 176 N. W. 857.) Thereupon the 
executor petitioned the county court to rule whether the nephew had for- 
feited his legacy, it being stipulated that the contest had been upon prob- 
able cause. From a ruling that the legacy was forfeited the legatee ap- 
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pealed. Held, that the forfeiture condition was invalid as against publi 
policy, at least in so far as it applied to contests for probable cause. Judg. 
ment reversed. Jn re Keenan’s Will, 205 N. W. 1001 (Wis.). 

For a discussion of the principles involved, see NoTES, supra, p. 628. 

BOOK REVIEWS 

Precis DE Droir INTERNATIONAL Prive. Les Notions Fondamentales qd 
Droit International Privé. By P. Arminjon. Paris: Librairie Dallw, 
1925. pp. 248. 

The subject matter of this volume is described more accurately by its 
subtitle than by the title itself. It is not a textbook but a work of great 
originality which reéxamines critically the fundamental notions of the Con- 
flict of Laws. As a judge of the Mixed Tribunal of Cairo, Egypt, Arminjon 
has had occasion for many years to deal with questions of the Conflict of 
Laws, and as such he has found that the modern conception of the subject is 
too narrow. The writers on the Conflict of Laws, according to him, assume 
that the questions arising in this field have reference only to sovereign states 
and they derive their conclusions, therefore, from their notions about 
sovereignty. Arminjon recalls that historically the earliest conflicts arose 
between the municipalities of Italy and later between the different provinces 
of France, etc., instead of between independent nations, and directs our 
attention to the fact that a large part of the population of the world lives 
today under what he calls “ juridical systems,’ which are not coterminous 
with any particular territorial unit, or with the territory of any particular 
sovereign state. He feels that the problem is essentially the same whether 
the conflict arises between independent nations or concerns provinces, colo- 
nies, etc., representing independent “ juridical systems,” and that the Conflict 
of Laws should be restated, therefore, upon this broader basis. This has led 
him to look for a mode of approach which will be applicable alike to all 
problems of this character — whether international, interprovincial, or colo- 
nial. 

After having dealt in Book I with the nature, object, function, and his- 
torical evolution of the Conflict of Laws, the author devotes his attention 
in the second book to a discussion of the “ juridical system ” which he would 
substitute for the sovereign state as the basic idea underlying the Conflict 
of Laws. This part of his work is Arminjon’s most original contribution to 
the Conflict of Laws. According to Arminjon, three elements are necessary 
to constitute a “ juridical system”: (1) a grouping of persons; (2) a body 

‘ of law tying this group together and regulating the life of the persons com- 
posing it; (3) a certain autonomy, that is, a juridical independence more ot 
less great, with the power to create rules of law. In addition to these 
necessary elements, there may be such accidental elements as a judicial 
or administrative organization, a territory, or the organization of the juridical 
system into a sovereign state. The author classifies the juridical systems 
from the point of view of their content, as regards their sphere of application, 
and from the point of view of their autonomy. He also elaborates upon the 
relation between the territorial and personal systems, the interest attached 
to this distinction and the subdivision of the territorial and personal juridical 
systems. 

Book III is entitled “ The Rules of Connections and Their Exceptions.” 
Under this title Arminjon deals with the theory of qualifications, renvoi, 
public policy, and fraud upon the law. In regard to all matters discussed, 
Arminjon brings a fresh point of view. Of especial interest are his views 
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mncerning public policy, which should help to restore that doctrine on 
Hite Continent to its proper bounds. Differing from the other writers on the 

Conflict of Laws, he develops at length the notion of “fraud upon the 
kw,” separating it from that of public policy. His views concerning fraud 
yon the law and his plea for a wider conception of the Conflict of Laws 
lave been set forth in substance already in articles which he has contributed 
in recent years to the Revue de Droit International Privé! and in the 
Journal de Droit International Privé,? but are presented in the present 
yolume with much greater amplification. 
In Book IV Arminjon deals with the circumstances of connection and the 

nles derived therefrom, the theory of vested rights, and the mode of apply- 
ing foreign laws. Of the many new and interesting views set forth in this 
encluding book, only those contained in Chapter II may be mentioned. In 
this chapter Arminjon takes sharp issue with the theory of vested rights or 
the notion that the Conflict of Laws deals with the extraterritorial recog- 
nition or enforcement of foreign rights, a notion which has been developed 
particularly by English and American writers. “The notion of vested rights,” 
sys Arminjon, “is, therefore, of no practical interest, nor can it furnish any 
lution. It is one of those pseudo-principles, one might better say it is a 
begging of principle, which certain theoretical writers on Private Inter- 
national Law claim to be the key to all the difficulties of our subject, but 
_ seeent only in an obscure and often deceptive form, the problem to 
be solved. 
“The formula that rights vested in one country should be respected in the 

other has no doubt been invented as an explanation to make people under- 
stand how and why a foreign law may be applied beyond the boundaries of 
the territory for which it was promulgated. Reduced to this rdle, however, 
it proves to be inaccurate. Those proposing it have envisaged only situa- 
tions regulated and fixed, established legal relations, acts accomplished but 
not rights to be created. This narrow view unfortunately controls the mode 
of thinking of many authors on Private International Law. In reading 
Dicey’s work, otherwise admirable, one would think that the Conflict of Laws 
arises only between litigants before a court. That is fortunately not the 
normal case. These questions arise most frequently in connection with some 
transaction to be entered into.” 
Arminjon’s conception of the Conflict of Laws is all the more noteworthy 

because he rejects what Dicey calls the “theoretical” method in dealing 
with the subject. He holds that all a priori methods, which accept as the 
point of departure the notion of sovereignty, or the theory of vested rights, 
are barren of results. His own method he describes as the “ positive,” or 
better the analytic or introspective method, whose aim it is to find in the 
light of the existing municipal law a solution for the problems arising in 
the Conflict of Laws from considerations of justice, practical utility, conven- 
ience and logic. 
The present work constitutes an original and notable contribution to the 

science of the Conflict of Laws. It is to be hoped that the author will 
develop this subject further by a concrete application of his point of view 
to the many problems arising in the various departments of the Conflict of 
Laws, and that his fundamental notions concerning the Conflict of Laws will 
be followed by a real treatise on the subject. 

Ernest G. LORENZEN. 

1 P. Arminjon, “Nature, Objet et Portée des Régles de Droit International 
Privé: Leur Place dans la Législation,” 15 Revue pE Drorr INTERNATIONAL PRIVE 
403, 16 ibid. 1. 

2 P. Arminjon, “ Le Domaine du Droit International Privé,” 49 JouRNAL DE 
Drorr INTERNATIONAL PRIVE 905. 
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JUSTICE AND THE Poor IN ENGLAND. By F. C. G. Gurney-Champion, 
Foreword by The Rt. Rev. the Lord Bishop of Manchester, The Rt 
Rev. the Bishop of Pella, The Rev. Dr. J. Scott Lidgett, Miss Lucy 
Gardner. London: George Routledge & Sons, Ltd. 1926. pp. x, 245, 

Scepticism is an obstinate characteristic. Unquestionably there are scep. 
tics in the United States who still doubt the value of legal aid as here pro. 
vided and administered. Such persons should read Mr. Gurney-Champion’ 
book. It may well erase their doubts. At least it will cause them to 
reconsider. England so far has failed to give her poor anything like wi. 
versal justice in or out of court. Good substantive law she has; procedure 
more sure and swift than ours; judges of the highest calibre; yet these are 
useless to the average poor man because he has no path by which to get 
at them. Only comprehensive, organized, and effective legal aid can build 
a path for him. 
We commonly deem our legal aid a kind of charity. Mr. Gurney. 

Champion would not so class it. His slogan is: Justice, not charity. To 
him the latter term connotes kindliness and generosity, just as it does to us. 
But it also connotes strongly the quality of well-meaningness, as opposed 
to good, sound, satisfactory performance. Thus do we color such terms of 
our own as “near-silk,” and thus did we come during the great war to 
color the German word “Ersatz.” In the present connection “ charity” 
means a halting, imperfect kind of justice. It means legal advice given 
hastily at night by tired lawyers— without proper consultation rooms— 
without law books — without facilities for writing iétters — unquestionably 
without telephones. It means representacioh of criminal defendants by 
barristers who have been assigned too late to cure bad conduct of cases in 
their early stages, or who have only that slight acquaintance with the facts 
which the curious English “dock brief” makes possible. ll in all, it 
means such justice as no man would accept if he had a choice in the matter. 
Contrast American legal aid given during ordinary working hours in fully 
equipped offices by lawyers who make it their business to handle poor men’s 
cases and who therefore move adroitly and effectively. This, our author 
intimates again and again, really is justice, not charity. 

Of course Mr. Gurney-Champion has written for quite another purpose 
than to rouse a glow of self-satisfaction in the bosoms of kindly Americans. 
He seeks earnestly to end the existing denial of justice in England. A¢- 
mittedly he is setting shoulder to a curiously and heavily inert state of 
affairs—a complex of beliefs and practices which has withstood many 
earlier shoulderings. The denial of justice to the poor seemed a matter 
ideally intended for termination at the hands of the late Labor govern- 
ment. ‘Toward the end of 1923 a gentleman whose connection with the 
problem has been long and practical urged certain remedies upon Mr. Mac- 
donald. The latter was impressed, but the former shrewdly remarked after 
the interview that he feared “the [Labor] party as a party is keener about 
political stunts than social reform.” Certainly nothing happened. Well 
knowing the inertia to be overcome, Mr. Gurney-Champion has produced a 
vigorous controversial book. It is not a pretty or an artistic bit of writing. 
Mere literary skill rarely gets things done. Short as the volume is, it con- 
tains a very large amount of reiteration. When in his consideration of 
adverse arguments the author comes upon a claim which he has already 
assailed, he does not merely refer back to his former remarks. He hits 
that claim again, and hits just as hard as if he had never met it before. 
This continued and earnest vigor drives home and clinches his arguments. 
Nobody can read to the end without seeing very clearly the results which 
Mr. Gurney-Champion desires to attain, how he proposes to attain them, 
and why he considers much of the existing and proposed legal poor relief 
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mere well-meaning futility. He writes as an advocate, and sometimes his 
advocacy carries him to extremes, but it would be hard to deny much essen- 
tial force to what he says. 
Such a book, whether it succeeds or fails in causing action, is likely to be 

ephemeral. The advancing ploughshare of time and circumstance turns it 
under. And yet some of the pictures which our author draws are as poig- 
nant and deserving of perpetuation as those pictures of poor men before 
the courts of England at an earlier day which certain volumes of the Selden 
Society’s publications now preserve for us. Mr. Gurney-Champion shows 
us with stark curtness of description a man having a sound case which could 
not go on unless the plaintiff produced five pounds for costs. The man 
“was so desperately in earnest that he would have almost sold his soul for 
that £5.” But he could not find it and “no further aid could be given to 
him under the Poor Persons Rules.” Then there is a woman against whom 
her landlord brings ejectment. She has a good defence, but can sustain it 
only by the testimony of several witnesses. The case is reached so late 
in the day that the judge offers her the alternatives of trial during the short 
time left or postponement until the morrow. She has “ just managed to 
scrape together enough to pay her witnesses for the one day . . . it would 
be impossible to pay them for another day.” She goes to trial forthwith, 
is cut short, and loses “without half the witnesses having been called.” 
Also there is a wholesale tragedy condensed into less than two pages. . Its 
telling begins with the discovery of a child “crippled and riddled with 
tuberculosis . . . knee..ng on the ground, selling flowers, in all weathers.” 
That child is practically the soie support of a family of eight living in two 
rooms, sleeping on the floor. All the children have tuberculosis; the father, 
permanently disabled in an industrial accident, cannot hobble more than 
one hundred yards. The whole cause of this was the absence of legal 
aid. When the father was injured, ten minutes of a competent lawyer’s 
time would have enabled him to get substantial workman’s compensation. 
But the man had to go it alone. Through general ignorance and mistake, 
with perhaps a little unfair pressure, he settled for a small lump sum. The 
yea Court duly approved the settlement, and this approval could not be 
undone. 

Finally, Mr. Gurney-Champion with a touch here and a touch there paints 
another picture — this time a noble and inspiring one: that of the patient, 
self-sacrificing men and women of the English legal profession who against 
weariness, adverse circumstances, and a certain amount of scorn from their 
professional brethren have striven to remove or ameliorate conditions which 
the English government and English society left to be “ provided for only 
by chaos or charity.” The author is writing, very vividly and convincingly, 
at a period when legal aid is prominently before Parliament and the admin- 
istration. If, fifty years from now, all these pictures shall have become so 
strange as to be nearly incredible, not a little of the credit may belong to 
his timely book. 

J. M. Macurre. 

A SetecTIoN oF Cases ON EvIDENCE AT THE ComMOoN Law. By James 
Bradley Thayer. Revised Edition, by John MacArthur Maguire. Cam- 
bridge: Harvard University Press. 1925. pp. Xv, 1033. 

This case book may be considered either as a revised edition of Thayer’s 
Cases on Evidence or as a new work. At first sight, the comparison of the 
two books suggests points of difference rather than of resemblance. Of some 
five hundred and two cases contained in Thayer’s second edition, only one 
hundred and seventeen are here used. The new cases number two hundred 
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and eight. In scope, and in the classification and grouping of cases, the 
present editor appears to owe little mere to Thayer than any editor of q 
a book must acknowledge to one of the greatest of the pioneers jp 
is field. 
The choice of cases from Thayer shows discrimination. The new cases 

seem to afford excellent teaching material. The present reviewer confesses 
to a shock upon the first realization of the large proportion of very recent 
cases. Of the two hundred and eight new cases, one hundred and twenty 
are opinions rendered within the past decade. The editor explains his 
preference by saying that “striking developments in the law of evidence 
fully justify the preponderance of modern material. Dean Wigmore and 
other forceful commentators are presenting restatements of the law which 
the courts must adopt or refute with better argument than was common ... 
even twenty-five years ago.” The number and character of these decisions 
reveal the great strides made in recent years in the development and 
rationalization of the law of evidence. We have indeed progressed. The 
smug judicial declaration of a stand super antiquas vias as a substitute for 
careful examination of the basis of a rule of evidence is no longer common. 
Of necessity, however, the selection of so many very recent cases results in 
the elimination of a large amount of material found in older opinions. 
Much of this can well be spared. In other instances, however, the cases 
would have been useful in tracing the development of the law. Even when 
not wholly satisfactory, older cases are often valuable. Indeed they are 
sometimes almost necessary, in view of the unfortunate fact that in not 
every jurisdiction and in not every topic have the courts reached any better 
result. This is, however, a matter of emphasis and one upon which teachers 
of Evidence may be expected to differ. 

The classification adopted appears well suited to the class room. The 
occasional sacrifice of strictly logical category to teaching needs seems 
fortunate. Reclassification, such as is involved in discarding res gesta and 
grouping cases formerly treated thereunder with those concerning physical 
or mental condition, appears te have been made upon mature consideration. 
Rearrangements of material seem reasonable and useful. 
A very valuable feature of the book is the insertion at appropriate places 

of more than four hundred problem cases, each case stated hypothetically 
and carrying references to the reported case or cases on which it is based. 

The editorial work has been well done. Cases taken from Thayer are not 
merely copied but appear, in many instances, in much improved form. New 
cases likewise show careful treatment. The annotations are ample and make 
good the promise held out by the editor’s statement that he has had the 
privilege of making use of the notes of several of those who preceded him 
as teachers of Evidence. The large number of references to periodical 
a both leading articles and editorial comment, should be especially 
elpful. 
Altogether, Professor Maguire has given to the profession a book which 

may confidently be expected to take its place among the very few good 
collections of Cases on Evidence. 

Wiisur H. CHERRY. 

Optum AS AN INTERNATIONAL ProBLEM — THE GENEVA CONFERENCES. By 
W. W. Willoughby. Baltimore: The Johns Hopkins Press. 1925. pp. 

vi, 585. 

A more depressing volume than Professor W. W. Willoughby’s on Opium 
as an International Problem could hardly be written; yet it deserves careful 
study by those who are working to reduce the evils of the trade in narcotics, 
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as well as those who are believers in the conference method as a means of 
settling international disputes. If we can imagine the difficulties and com- 

ities of American prohibition magnified to world-wide dimensions and in- 
cluding the problems of separate sovereignties, of strong and weak govern- 
ments, of the immigration and emigration of cheap coolie labor, of 
governmental revenues from an abhorrent traffic, we shall have a general 
picture of the problem which the two recent conferences at Geneva had 
before them. ‘The narcotic bootlegger has a world-wide market. Opium 
even has its “rum row,” and the drug is landed from “ armed launches, old 
steamboats or Chinese junks.” 
To the reviewer Dr. Willoughby’s judgments often seem crude. As an 

American and an adviser to the Chinese delegation, he may be pardoned for 
painting the Chinese and the Yankees as lily white in a gathering of inky 
blackness. This accords with the traditional belief that Americans who go 
to Europe to negotiate agreements are invariably naive angels surrounded 
by astute diplomatic devils. But it simply isn’t so. In general, the two 
conferences probably mark a loss of ground from that reached at the Hague 
in 1912. The Chinese delegate, Dr. Sze, said, “ For ways that are dark and 
tricks that are vain, the First Conference is peculiar.” Mr. MacWhite, the 
delegate of the Irish Free State, more fairly summed it up when he said, 
“Tf, as a result of our post-war economic conditions, in order to combat 
the high cost of living, a municipality appointed a committee of Master 
Bakers to fix the price of bread, the latter could scarcely be blamed however 
honest they may be, if they put their interests first.” 
The conference method is and must be our main reliance in working out 

common bases of action in the fields of politics, of science, and of economic 
and social welfare. In the future we must increasingly rely upon it, and an 
understanding of its merits and defects is fundamental. How large a part 
of the failure of the Opium Conferences at Geneva was due to bad manage- 
ment it is impossible to say, but Dr. Willoughby indicates that there was 
bad management in abundance. The League of Nations made a serious 
mistake in providing for two conferences instead of one, and after it was 
decided to hold two conferences a further mistake was made in the failure 
to define the relations of the first to the second. “The two Conferences 
were of exactly the same character. Both had been convened under the 
auspices and at the invitation of the League, and both were composed of 
representatives with plenipotentiary powers.” The League was further at 
fault in presuming to name the chairman of the Second Conference instead 
of leaving that matter to the Conference itself. This fault was aggravated 
by the fact that M. Zahle was an example of several things which a chair- 
man should not be. The “ wholly gratuitous injections of his own personal 
opinions ” and his attempts at various times to make decisions which should 
have been left.to the Conference, helped to create that atmosphere of sus- 
picion and distrust which is fatal to any type of conference, but particularly 
to an international gathering. - 
The Secretariat of the League must also be charged with faults. The 

statements of agenda, both for the First and for the Second Conferences, 
were inaccurate, and, even worse, the minutes of the proceedings were fre- 
quently erroneous. According to Dr. Willoughby, the Secretariat permitted 
changes in the verbatim reports of the meetings without submitting these 
to the open conference, and thus added to the atmosphere of distrust and 
suspicion. If these charges can be substantiated, there is no possible excuse 
for such conduct. The League of Nations and particularly the Secretariat, 
which has conducted so many important conferences, ought to be and doubt- 
less will be the first to realize that complete impartiality is the ground-work 
of success in all such gatherings in the future. 
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The Secretariat was also negligent in failing to provide the preliminary 
factual material on which the Conferences were to work. Any conference 
must have facts to work on and must respect the source of the facts before 
there can be agreement on such a knotty problem as that of narcotic control, 
Finally, Dr. Willoughby charges that the proceedings as reported in the 
press “when not so brief as to be practically unintelligible, were, in very 
many cases, so erroneous as to make almost irresistible the conviction that 
there was a deliberate effort to mislead.” 

Epwarp Eyre Hunt, 

Cases oN Criminat Law. By William E. Mikell. Second Edition. §. 
Paul: West Publishing Company. 1925. pp. xxvi, 799. 

A second edition of Mikell’s Cases on Criminal Law has just been pub- ae! 
lished. The late Professor Scott, then general editor of the American Case. scattere 
book Series, in a preface to the first edition of Professor Mikell’s book, §™ aad 
stated that many of the casebooks then in use were too long, since it was Offen 
impossible to cover all the cases they contained in the time ordinarily allotted a 
to the subject in the law school curriculum. This led, according to Professor ; ry 
Scott, to teachers leaving out entire topics and thus to students’ knowledge fy “! x 
being incomplete and fragmentary, though thorough as far as it went, jy %2°' 
Further, he asserted that the casebooks then in use not only devoted too =, 
little attention relatively to the inculcation of knowledge, but they sacrificed That 
unnecessarily knowledge to training. To remedy these two defects was the ee 
aim of the American Casebook Series. , 

Because of these views, the first edition of Mikell’s Cases on Criminal Law @ °™*! 
contained but six hundred pages, which was estimated to be the number that frst ¢ 
a class could cover in three hours a week for half a year. In keeping with § ™ a 
the policy of making casebooks more informational than was usually done, the fu 
the book touched on a large number of topics, many of them very lightly. mg 
Fifteen sections contained but one case each. 

The first edition of Professor Mikell’s book was undoubtedly a success. rhe 
The large number of law schools that adopted it proves that. Nevertheless = 
its compliance with these two theories of the then general editor undoubtedly . 
greatly restricted its usefulness. A teacher who did not agree with the re 
theories of the general editor about teaching law, could not use the book. 

It is the writer’s belief that the reason for getting out the second edition 
was that the publishers wished to make the book available for use by the 
large number of teachers who did not accept Professor Scott’s theories and 
wished to cover part of the subject more thoroughly and who approved the 
maxim of the late Professor Gray that if a subject is not worth two cases, 
it is not worth mentioning. 
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The second edition of Mikell’s Cases on Criminal Law contains nearly 3 
two hundred more pages and over eighty more cases than the first edition. th 
Thus, unlike the first edition, the second edition permits the teacher who tt 
does not lengthen his course correspondingly with the increased size of the rw 
casebook, to exercise considerable choice as to the topics and cases he covers. le 
Two-thirds of the additional cases are in the first half of the book, which y 
deals with the general principles of the criminal law and of course is the 
part which would be most used by a teacher who wished to analyze general 
principles by contrasting cases. Thus, the second edition is suitable for use 
either by a teacher who wishes to impart information and cover a large B 
number of different topics and offenses, or one who prefers to cover less 
ground more intensively. 

The arrangement of topics is practically identical in the two editions. 
The chapter on “ Negligence as Supplying Intent ” is combined in the new be 
edition with the chapter on “Criminal Intent,” called “Mens Rea.” The f 
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ction on “‘ Union of Intent and Act” containing one case is omitted in the 
cond edition. The second edition has a section not in the first edition; 
itis entitled “ Proof of Homicide” and contains two cases. In the chapter 
om “Mens Rea” the order of the sections is changed in the second edition. 
These unimportant changes are the principal differences in the topical 
yrangement of the two editions. 
The alterations in the order of the cases within the sections are also few 

and unimportant. Over thirty cases contained in the first edition have been 
omitted from the second edition; other cases being put in their places. But 

4s stated by Professor Mikell in the preface, these changes were not made 
to alter the points covered but rather because experience had shown that the 
omitted cases were not particularly valuable in the development of the 
subject in the class room. 
The additional eighty odd cases are not massed in a few sections but are 

scattered throughout the book. Usually the second edition contains but one 
or two more. cases in a section than the first. Only two sections, those on 
“Offenses Against Public Justice and Authority” and on the “ Effect of 
Consent” are increased by as many as five cases. 
The new edition enables Professor Mikell to add some interesting cases 

decided since the publication of the first edition. But the change in the 
general principles of our criminal law since 1908 has been infinitesimal, so 
there was no demand for a second edition to bring the book down to date. 
That this is not the sole excuse for the new edition is shown by the fact that 
only about a third of the cases added were decided since 1908. 
The greatest change in the cases used is in that part of the section on 

consent dealing with the effect of the consent of the person injured. The 
first edition contains six cases on the topic; the second edition four of these 
six and in addition six new cases. The topic may be divided into two parts; 
the first dealing with the effect of the consent of the victim in crimes involv- 
ing injury to the person, and the second in crimes involving injury to prop- 
erty. The first edition has four cases dealing with crimes involving injury to 
the person; the first deals with whipping by consent, the next two with fist 
fights, and the fourth with indecent exposure submitted to under a mistaken 
belief as to its purpose. The second edition omits the poorer of the fighting 
cases and adds four cases which deal with acquiescence of the husband in 
adultery, final submission of the woman assaulted in a prosecution for assault 
with intent to commit rape, assisting in a suicide, and consent to an assault by 
a girl too young to give a valid consent. On the second part of the topic the 
first edition contains two cases dealing with how much assistance the victim 
may give in a crime against property without the act ceasing to be done 
against his will. The second edition omits one of these cases and adds two 
others on the same point. 
This topic has been dealt with in detail, because it illustrates the nature 

of the changes between the first and second editions. The changes improve 
the usefulness of the book as_a teaching medium rather than materially 
alter the legal points covered or increase their number. If a teacher likes 
the first edition of Mikell’s Cases on Criminal Law, he is certain to be 
pleased with the second edition, for the second edition is unquestionably 
a considerably improved teaching medium. 

Sam B. WARNER. 

BritisH Potrtics IN TRANSITION. By Edward M. Sait and David P. Bar- 
rows. New York: World Book Company. 1925. pp. xvi, 319. 

This book is designed to be used “as the first book placed in the hands 
of college students studying pelitical science.” It is queerly constructed 
for that purpose. The authors have compiled from Hansard, newspaper and 
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magazine articles, bluebooks, statutes, and the writings of political refopp 
ers, an anthology of British politics between the passage of the Parliamey 
Act in 1911 and the ratification of the Constitution of the Irish Free Stay 
in 1922. Like all anthologies, it is open to many charges both of omissig 
and of commission, of the preservation of much that is ephemeral and ¢f 
the exclusion of much that is of great importance. No mention is made 
for example, of that outstanding improvisation, the Imperial War Cabing 
(as distinct from the British War Cabinet) and of its successor the Im 
perial Delegation at the Peace Conference; and the authors have not the 
excuse that they have ‘confined themselves to Great Britain alone, for they 
include sections on India and Egypt while ignoring the Dominions. On 
other hand six extracts are devoted to the somewhat academic subject of 
devolution in Great Britain, and many extracts from the writings of 
Webbs, G. D. H. Cole, Hilaire Belloc, and others are hardly to be classe 
as practical contemporary politics. Another criticism is that the eighty 
selections vary in authority and trustworthiness all the way from Acts of 
Parliament to excerpts from a eulogistic biography of Mr. Lloyd George, 
and this without their comparative value being made clear in the notes. 

The object which the authors set themselves, indeed, is unattainable 
within the limits of a slender volume. The neophyte in political science: 
cannot be expected to grasp the nature of the great revolution in the gov 
ernment of India since 1918 from sixteen pages made up of two short: 
extracts from magazine articles and a summary from the Times of an official 
report. Much that is interesting which we were in danger of forgetting is’ 
here preserved (the writer was particularly pleased to rediscover Lord 
Bryce’s speech in the House of Lords against Woman Suffrage); but for 
its avowed purpose the book is likely to prove, without very expert guidance, 
a poor means of initiating the student into the real working of British pole’ 
tics. It is a not very satisfactory result of the modern craving for source 
books. H. H. WRrone. © 

ORGANIZED LABOR AND THE Law. With especial reference to the Shermai 
and Clayton Acts. By Alpheus Thomas Mason, Ph.D. Durham: Duke 
University Press. 1925. pp. x, 265. 

To attempt within the compass of a comparatively short book to “ ascer- 
tain as nearly as possible the responsibility which the law places on organized 
labor for its acts ” seems like a bold task. Whether or not Professor Mason's 
book will help to clarify the subject from the viewpoint of the layman um | 
acquainted with legal doctrines and legal decisions, it is not for us to say; 
but from the viewpoint of the lawyer the book leaves much to be desired. 
Some of the most complex and difficult legal problems are dismissed with 
little more than a wave of the hand. The subject of boycotts at common 
law receives a scant two pages. The uncertain subject of strikes occa 
sioning or inducing breaches of contract is left almost untouched; and the 
very difficult problem of the legality of strikes in general is apparently” 
reduced to the mere question of whether or not a conspiracy exists, and this” 
in turn seems to depend, in the absence of the use of illegal means, upon) 
whether or not a “ malicious” motive was present. To make the legality” 
of union action, where no unlawful means are used, depend upon “ malicious: } 
ness” of motive, or upon whether or not “the primary object is not to 
benefit the combination but to injure the business of the employer,” seems 
hardly a conclusion which will satisfy well-informed lawyers. From the 
lawyer’s viewpoint it must be confessed that the book fails to go to the 
roots of the difficult problems with which it deals. 

Francis B. SAYRE. 


